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Dear Sirs/Madams:

Re: An Approach to Risk-based Market Conduct Requlation

Advocis appreciates the opportunity to provide input on the Canadian Council of Insurance
Regulators’ consultation paper: An Approach to Risk-based Market Conduct Regulation.

Advaocis, the Financial Advisors Association of Canada, is Canada’s oldest and largest
voluntary professional membership association of financial advisors representing life and
health insurance licensees, and mutual fund and securities registrants across the country.

We provide our comments from the perspective of insurance intermediaries in the
distribution channel, and represent the views of our thousands of members across Canada.
As our members are the direct link to the consumer, we believe that their insights on
market conduct regulation may also be helpful from a consumer protection perspective.

We support the CCIR’s overall goal, as outlined in its Strategic Plan 2008-2011, of
facilitating and promoting an efficient and effective regulatory system without imposing
unnecessary regulatory burdens on participants.

Moreover, we applaud the CCIR’s willingness to explore progressive regulatory approaches
and for seeking industry input in order to assess their potential impacts on various market
participants and their potential effectiveness in achieving desired regulatory outcomes.

We understand the CCIR’s desire (as a multi-sector regulator) to adopt uniform regulatory
approaches to address common issues facing both large and small financial services
providers, in a manner that best utilizes resources. Moreover, we appreciate the CCIR’s
desire to raise the standards for consumer protection while reducing the cost of compliance
for industry.

Based on our analysis of the CCIR’s proposed risk-based approach to market conduct
regulation, we believe that this approach is not particularly well suited for market conduct
regulation of insurance intermediaries, specifically financial advisors, and has the potential





of creating more regulation, not less. Moreover, the “challenges” identified by the CCIR
may be insurmountable.

In our view, the conditions that make a risk-based approach suitable for prudential
regulation, such as a clear definition and identification of risks, comprehensive
assessments, and extensive ongoing dialogue between the regulator and a relatively few
number of large institutions, simply do not exist or are impractical for market conduct
regulation of thousands of financial advisors. In addition, pro-active, preventative
regulation creates the potential of regulating “perceived” risks that have not demonstrated
themselves to be a problem.

Moreover, we believe that adopting a risk-based approach and trying to make it “fit” for
market conduct regulation may lead to the development of complex risk management
systems and unnecessary compliance requirements. Ultimately, we believe such an
approach could create market distortions, an un-level playing field, and frustrations among
market participants, without achieving the CCIR’s stated potential benefits or public policy
goals.

Advocis remains a strong advocate of principles-based regulation, and it is our hope that
the CCIR will continue to work cooperatively with industry in promoting the adoption of best
practices, professionalism of financial advisors, and a principles-based approach for market
conduct regulation.

We are confident that over time, many regulators will recognize the merits of a principles-
based regulatory regime, such as that recently adopted by the Financial Services Authority
(FSA) in the UK, as an effective and efficient means of regulating certain market
participants while enhancing consumer protection.

In our view, regulation of insurance intermediaries should be developed using a “bottom-
up” approach specifically designed to address their particular business environment and
circumstances, rather than “importing” an approach used by other financial regulators to
regulate a significantly different business. An important element of a “bottom-up” approach
involves the direct input from consumers and financial advisors as to what the key risks are
that need to be regulated.

Our detailed comments, concerns, and recommendations are attached, and we would be

pleased to meet with you to discuss this matter in more detail, including our suggestions for
alternative regulatory approaches, at your earliest convenience. We note that our response
generally addresses most, if not all, of the questions raised in the CCIR consultation paper.

. o

Steve Howard, CA Teresa Black Hughes CFP, CLU, RFP, FMA, CIM
President and CEO Chair,
Advocis National Board of Directors, Advocis





GENERAL COMMENTS

1. Real “Challenges” to Risk-based Approach for Market Conduct

Risk-based regulation is well established in the prudential regulation field, and we are
encouraged by the many listed potential benefits of risk-based regulation, in particular, a
focus on outcomes and regulatory relief. However, we agree with the CCIR’s observation
that there are “some challenges” with its application to market conduct, including:

i) the “potentially thousands of intermediaries” (i.e., financial advisors),
i) the difficulty in defining and quantifying the risks.

Based on our analysis, we believe that these “challenges” (as well as others we note
below) present real obstacles to the adoption of risk-based market conduct regulation that
will be difficult, if not impossible, to overcome.

2. Principles for Effective Risk-Based Regulation Generally

As outlined in the CCIR proposal, certain principles (or conditions) must or should exist for
a risk-based approach to work effectively. According to the CCIR proposal, these include:

Regulatory understanding of the market and its participants
Reliance on governance and controls

Exercising judgment

Risk assessment and management

Selective use of tools

Co-operation

ohswN -

It is important to note that CCIR’s above-noted principles or conditions for a risk-based
approach are essentially those used by the Office of the Superintendent of Financial
Institutions (OSFI) to regulate financial institutions in Canada under the Basel Il framework
— a risk-based capital standard for international banks. The Basel Il risk-based framework
is arguably regarded as “the model” for the application of risk-based regulation
internationally among prudential regulators.

A consideration for all stakeholders is whether the risk-based framework for prudential
regulation is the most effective approach for market conduct regulation. Also, can such an
approach be effectively replicated and applied to insurers and insurance intermediaries?
From our perspective, a key concern is whether provincial insurance regulators will be able
to use a risk-based approach to obtain an accurate and clear understanding of the
environment in order to appropriately identify, assess, and prioritize risks.

We believe that it would be useful to more fully understand the Basel Il risk-based
approach in order to identify the key success factors and whether they can be replicated to
the same extent for market conduct regulation. Based on our research, including CCIR
referenced material, we were unable to find any compelling information in support of risk-
based market conduct regulation that we could use in our analysis.





3. Basel Il Framework — the Model for Risk-based Approach to Regulation

Under Basel Il, home-country bank regulators, such as OSFI, are responsible for the
regulatory supervision of Basel Il implementation. To understand why risk-based regulation
works so effectively for prudential regulation (i.e., Basel ll), it is worth considering what it
potentially entails for all stakeholders.

Under Basel Il, banks are required to accurately identify, measure and manage their risks
using advanced models. The risks are clearly defined and commonly accepted by both
regulators and financial institutions. Following extensive on-site examinations,
comprehensive self-assessments, data collection, and ongoing dialogue with regulators,
those banks assessed to have greater risks are required to set aside more capital.

It should be noted that the extent of the information gathering process and analysis
required to obtain an accurate and reliable understanding of the risks is enormous and
cannot be over-emphasized. To clarify, while the information gathering process would not
be on the same scale as that under Basel Il, there may be an expectation among
stakeholders that it be of the same level of rigour and reliability.

4. Key Principles for Risk-based Regulation Not Prevalent for Market Conduct

In our view, it is difficult to envision how a risk-based framework (used successfully for
prudential regulation under Basel Il) could be replicated or applied to market conduct of
insurance intermediaries.

The key to the success of risk-based prudential regulation is comprehensive, accurate,
quantifiable, and transparent information that is commonly understood by regulators and
industry through regular dialogue. In the area of market conduct, these conditions do not
currently exist and are potentially impractical for regulators and financial advisors to
implement.

The following are some of the concerns we have with a risk-based approach being applied
to market conduct regulation:

1. Market conduct risks are:

o not clearly defined or commonly accepted by both regulators and insurance
intermediaries; for example, there are different interpretations among
stakeholders as to what constitutes proper disclosure, product suitability, or the
client’s best interest, etc.;

o typically qualitative, and are difficult to quantify, measure, and assess;

o not accurately or adequately monitored or recorded.

2. Financial Advisors do not typically have:

o corporate governance structures or compliance departments typically found in
fully integrated financial institutions;

o the ready access and ongoing dialogue with regulators, nor the opportunity to
provide them with an accurate and thorough understanding of their risk profile
and risk management practices;

o the time and resources to complete comprehensive self-assessments of their
businesses in order to identify and assess risks.





We believe that it would be a significant challenge for insurance regulators to obtain
comprehensive and reliable information on the business environment of financial advisors
in order to accurately assess and prioritize the risks.

5. Prioritizing Risk

As noted in the CCIR consultation paper, in addition to understanding and assessing risk,
regulators are also required to exercise sound judgment and focus on high-risk issues or
concerns. From the perspective of professional financial advisors, the key priority is the
client’s interest — everything else follows from that basic premise. While there are many
aspects and responsibilities involved in providing comprehensive financial advice to clients,
advisors generally regard them with more-or-less equal importance.

A concern to our members is how regulators will be able to set priorities. What factors
determine the highest priorities? The number of complaints? The size of potential losses?
The lack of timely disclosure? Given the challenges in determining high-risk versus low-
risk issues/items, we would be pleased to work with the CCIR in developing a list of
priorities in the area of market conduct. We would also be interested in obtaining a clearer
understanding of the regulatory implications of low-risk issues, and what, if any, action is
required in dealing with these issues.

6. Proposed Regulatory Tools Are Inadequate for Developing a Clear Understanding

While the CCIR notes that regulatory understanding and risk assessments can be
conducted on a variety of levels (i.e., market and individual level) using a variety of
techniques (i.e., scanning the media, conducting informal surveys, on-site examinations, or
monitoring complaints), we do not believe that these methods are adequate or reliable for a
task that requires considerable analysis and precision.

Moreover, we would have serious concerns if financial advisors across Canada became
subject to increased regulation on the basis of a media report, a consumer/advisor survey,
or a small percentage of complaints.

7. Complaint Systems Alone Are Not Reliable for Determining Public Policy

While there is limited experience and empirical evidence that supports a risk-based
approach for market conduct regulation, either globally or domestically, reliance on a
“‘complaint system” is often cited by regulators as a means of obtaining information about
the behaviours and practices of financial advisors and companies.

We recognize that a “complaint system” can provide useful information if properly used and
interpreted to identify significant trends. However, in our view it is not an accurate indicator
of risk and therefore not a reliable tool. We are aware of too many incidents in the industry
in which customer complaints have been unfounded and unjustified, and we would
therefore be strongly opposed to the use of this tool for public policy purposes.

While it is incumbent upon regulators to make judgments as to what constitutes an
“unacceptable” level of complaints, we would hope that the threshold be based on a
“significant” number of fully substantiated complaints and that the statistical supporting data
be made publicly available. We caution against relying solely on the use of complaints for
determining risks.





8. A Risk-Based Focus on Prevention Could Potentially Create Unnecessary
Regulation

One of the basic concepts or potential benefits of risk-based regulation is for regulators to
be proactive, and to prevent problems from arising as opposed to “fixing” them once they
have occurred. While prevention makes sense conceptually and is useful in certain
instances, we believe that the danger of this approach is that it can lead to pre-emptive
regulation, and the regulation of “problems” that do not yet exist and may not occur. In
effect, a preventative risk-based approach could potentially result in unnecessary, over-
regulation.

In addressing the CCIR’s question regarding principles, including proper disclosure and
avoidance of misleading information, we believe that the CCIR’s current principles-based
approach to market conduct regulation is working successfully and see no evidence in the
market to indicate that the current system is broken and needs fixing. In our view, the
current regulatory approach will not be enhanced by an additional layer of regulation, or by
applying certain elements of this risk-based approach in a piecemeal manner.

Advocis supports the principles-based approach recently recommended by the Industry
Practice Review Committee (IPRC) of the CCIR and the Canadian Insurance Services
Regulatory Organizations (CISRO) with respect to mitigating actual or potential conflicts of
interest between insurance advisors and their clients. These principles include:

1. Priority of the client’s interest: An intermediary must place the interest of
policyholders and prospective purchasers of insurance ahead of his or her own
interests.

2. Disclosure of conflict or potential conflict of interest: Consumers must receive
disclosure of any actual or potential conflict of interest that is associated with a
transaction or recommendation.

3. Product suitability: The recommended product must be suitable for the needs of the
consumer.

We note that these same principles are already firmly entrenched in the Advocis Code of
Professional Conduct and Best Practices Manual, and financial advisors must adhere to
them (as a membership requirement) in their dealings with consumers. In this regard,
Advocis has been proactive in protecting consumer interests.

Finally, while traditional methods of enforcing market conduct are inherently reactive, and
designed to “catch and punish”, we believe that they are nonetheless an effective means of
regulating market participants and positively influencing behaviour. Enforcement,
combined with regulatory recognition of professionalism of financial advisors, will help
create a positive business environment and consumer confidence in the marketplace.

9. Next Steps — Exploring More Moderate Regulatory Reforms

In our view, regulators may want to consider more moderate regulatory reforms that focus
instead on, for example, high-risk financial advisors who exhibit high-risk behaviour and
use high-risk products, such as excessive leverage and complex structured products, that
are inappropriate for clients with low risk tolerance.





We believe that regulators may wish to consider exploring regulatory approaches that
distinguish between high-risk and low-risk financial advisors. One way this could be
achieved is by directly targeting low-risk financial advisors, and thereby indirectly identifying
high-risk advisors. Financial advisors who are required, either by the terms of their
contracts or as part of their professional membership with associations such as Advocis, to
adhere to high standards of conduct and best practices, would be considered low-risk.
Those advisors who are not bound by some form of compliance measures, such as codes
of conduct, continuing education, standards of best practices, etc., would be considered
high-risk.

Moreover, regulators could play an effective role in promoting and encouraging low-risk
financial advisors by providing incentives, such as regulatory relief (in the form of less
regulatory scrutiny or intervention), to advisors who can effectively demonstrate to the
regulator on a voluntary basis that they are low-risk market participants. We would be
pleased to work with the CCIR to fully develop criteria that could be used to distinguish
between low-risk and high-risk financial advisors.

For Advocis, a low-risk financial advisor is someone who:

* has a professional designation,

* adheres to a professional code of conduct,

* maintains membership in a recognized professional body,

* subscribes to practice standards,

* acquires meaningful continuing education credits, and

* maintains adequate errors and omissions (E&QO) insurance coverage to protect both
the consumer and the financial advisor.

We appreciate the CCIR’s acknowledgment of industry association efforts in promoting
high standards of market conduct and its support for a principles-based approach to
regulation as an alternative to detailed prescriptive rules.

While we believe that a risk-based approach to market conduct regulation may not be the
most effective means by which to accurately identify and manage high risks or priorities, we
would be pleased to explore more practical and moderate measures of achieving this
objective within the existing regulatory framework, which we believe is working
successfully.

* * * * %
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To The Canadian Council of Insurance Regulators
Re: Risk-based Market Conduct Regulation
1. Tam writing to you on behalf of The Canadian Association of Direct Response
Insurers (CADRI) in regard to the consultation paper on Risk-based Market
Conduct Regulation (RbMCR).

About CADRI and Direct Marketing

2. CADRI is an organization of insurers selling and servicing property and casualty
insurance products through direct response marketing and distribution. Qur
members offer both home and auto insurance products across Canada primarily
through call centers and the Internet. Call centers are staffed by well-trained
licensed insurance professionals. Buying direct from the insurance company
offers consumers an important alternative to the use of the broker channel.
Customers get extended hours of service, fast, cost-effective, technology-enabled
sales and services, and professional advice with no commission costs or fees
paid. The customer advantages are significant and the utilization of direct
insurance channels by consumers is increasing. From a regulator’s perspective,
this channel also has benefits. Call centers are highly supervised and monitored,
calls can be taped for quality control and audit purposes, training programs are
well documented; there is less chance of market conduct issues from
intermediaries such as conflict of interest (no brokers or commissions), much less
disclosure is needed (consumer knows he is dealing with the insurance company
directly) and product suitability is straight forward and self-determined as the
client is calling in response to information in mass marketing (TV and radio),
mail, internet and/or workplace marketing. Alternatively, the insurance company
may call out to customers with quotes on home and auto products, or follow up
with customers on inquiries or to ensure adequacy of coverage on renewal. We
have prefaced our remarks with a description of the direct marketing distribution
channel as it provides important context for our views on models of RoOMCR.

250 Consumers Rd, Suite 301, Toronto, Ontaric M2) 4V6 « Tel: 416-773-0101 » Fax 416-495-8723 + E-mail cadri@cadri.com
25C rue Consumers, bur: 301, Toronto, Ontaric M2| 4V6 « Tél 1 416-773-0101 « Téléc : 416-495-8723 » C.él: cadri@cadricom

www.cadri.com
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Definition of ROMCR

3.

The CCIR has defined RbMCR as “directing regulatory efforts to the most
significant issues that either have the greatest potential for consumer harm or that
could weaken public confidence if left unchecked”. We concur with this
definition. CADRI would like to point out that the direct channel involves a
much lower market conduct risk than the broker channel in the sales aspect of
market conduct. (In underwriting and claims processing our activities are similar
to other insurance companies.) We believe that regulation should reflect the
lower risk of our sales model. You have asked for comments on whether or not
the principles apply equally to insurers and insurance intermediaries. CADRI
would contend that it is important not to think of or treat all intermediaries as the
same risk. Direct channels whose intermediaries are highly supervised,
monitored, salaried employees pose a very different risk profile from independent
commissioned brokers.

Regulation of Auto Insurance

4. The consultation paper started with the comment that “significant aspects of the

regulatory structure around automobile insurance provisions and rate reviews do
not lend themselves to a risk-based regulatory approach”. CADRI believes that
RbMCR should apply to automobile insurance regulation and would encourage
regulators to do so also. The SABS pilot project was an excellent example of
how a risk-based model can be applied to auto mmsurance regulation.

File and use system: CADRI contends that allowing companies to file and use
rates without the process of the costly and time-consuming full filing should be
acceptable unless there is reason to believe that a company’s rates are a risk to
consumers. File and use systems allow companies to adjust their rates readily to
market conditions, avoiding situations where pricing must increase significantly
to catch up with cost pressures. Even a simplified filing process should be more
readily available. The rate filing process for private passenger vehicles in most
provinces is both time-consuming and inefficient. CADRI research has
determined that it takes an actuary roughly 20 days more to complete an analysis
for a major 410 filing in Ontario vs. a simplified filing. Once the full filing is
complete and delivered to the regulator, the amount of time for approval ranges
from 60 to 90 days. The approval time for a simplified filing is about 2 weeks.
Not only is there a substantial savings in cost due to man hours spent on the filing
itself but there is also the cost of lost opportunity. Companies generally complete
only one full filing per year due to the enormity of work involved, as well as the
time spent waiting for approval. With a simplified process, more filings could be
completed in a year which would ultimately be more beneficial to the customer.

Allow for Human Error in filing: There are situations where people will

inadvertently use a wrong code or a wrong decimal in filing. When such an error
is discovered, the company takes immediate steps to rectify the error by advising
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regulators and refunding clients where appropriate. Companies are, however,
assessed steep penalties for such errors. CADRI believes that penalties should be
applied where an incorrect filing is intentional or intended to misguide the
regulator. It does not serve a purpose to penalize for human error. We
recommend that, using RoMCR principles, it makes sense to apply a penalty
where you want to ensure a change {o company behaviour, but it is not necessary
to penalize for the occasional human error on long and complex filings.

Fewer rating and underwriting restrictions: CADRI encourages regulators to
consider alternative regulatory measures that would allow for less pricing
regulation and fewer underwriting restrictions. When companies can use all
predictive information available { eg age, gender, stability information, credit
score) a much better assessment of risk and therefore price can be ascertained.
When restrictions are imposed, prices may go down for a higher risk group of
customers but prices will be higher for others. CADRI recommends that
wherever feasible, free market forces and competition should be allowed to
exercise more control in the market.

Electronic Proof of Liability Insurance Slip: We were very interested to see in
the CCIR strategic plan, that the CCIR will be reviewing electronic channels to
identify barriers to industry providing products by electronic means. We would
like to provide an example where this could be of benefit to industry. There 1s a
requirement in certain provinces that the inter-provincial proof of liability
insurance slip must be provided to consumers in hard copy. Our members have
the technology and ability to provide this form and all necessary auto forms to
customers electronically. Legislation should specifically permit the electronic
provision of all documents if the customer consents.

Direct Compensation — We note that in Alberta and the Atlantic provinces, Direct
Compensation is not permitted. Direct Compensation is a situation whereby an
insured is able to settle claims for damage to his own vehicle with his own
insurer. Direct Compensation can be incorporated with very little change to a
province’s insurance regime. A person who is not at fault would not have their
driving record impacted for making a claim. It is convenient for consumers to be
able to deal with their own insurance company. The insurance premium would
more accurately reflect the vehicle being driven. A consumer who drives a
smaller older car would not have to pay a premium reflecting expected repairs to
the “average” car. People who drive expensive late model cars would pay a
higher premium to reflect their potentially higher collision damage bills. From
an insurance company perspective, it is much more accurate; a company has a
more exact picture of the fotal risk they are insuring, thus premiums can be more
stable and there would be less pressure for rate increases. Direct compensation 1s
consistent with risk-based regulation as it is allows companies to match the risk
an insured poses to the premium charged.
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Public Policy Goals

10.

The CCIR has set out goals of market conduct regulation. CADRI concurs with
the stated goals.

Potential Benefits of Risk-based Regulation

11.

12,

The paper sets out 7 benefits of a risk-based approach. One such benefit is noted
as “Proactive approach to preventing or solving problems”. We find this to be
somewhat at variance to the concept of applying regulatory attention to areas of
greatest risk. The principle goes on to note “Sound knowledge of the risks which
may impede desired marketplace outcomes increases the probability that
solutions can be found before risks become major problems.” CADRI
recommends that this concept be removed from the RbMCR model. It makes the
assumption that there are problems in the marketplace. We believe that operating
with this assumption will unnecessarily increase the amount of regulation. We
believe there needs to be real evidence of a problem to resolve. Absence of
regulation in a certain area should not be construed as evidence of risk or a
problem.

Single license for call center staff: Another benefit noted is that there should be
“reduced costs for well managed market participants”. CADRI agrees fully with
this statement. In the call center environment, management control is significant.
We question then why intermediaries must each hold up to 10 -12 different
provincial licenses in order to sell insurance products on a national basis. The
CCIR implemented the Reliance Model of reciprocal licensing which helps to
harmonize some of the training requirements for each of the jurisdictions but
each jurisdiction can still require “top up” of training to meet the jurisdiction’s
requirements and multiple licenses must still be acquired and managed. CADRI
recommends that it should be sufficient to have a call center employee duly
licensed by a single jurisdiction and have the other regulators recognize that
license. The insurance company itself is licensed; there are significant controls in
place and we would hope that regulators would recognize the quality of the
controls we offer. Regulators can review scripts and monitor taped calls to be
aware of exactly the disclosures being made to all consumers; they can review
training records and deal with any issues through call center management. The
controls in place ensure consumer protection in the call center environment. A
single license held by an intermediary should therefore be acceptable.

Regulatory Principles

13.

Developing Understanding — The CCIR has asked industry to comment on how
regulators could improve regulatory understanding. CADRI has noted that in
some provinces, there is an increasing trend to delegate supervisory functions to
Insurance Councils, Chambres, or other broker-oriented self-regulatory
organizations. CADRI feels that this would be a detriment to our distribution
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system and limit the value we create for our customers. Those organizations do
not have an understanding of the types of products, delivery methods, traiming
provided and management controls in place for direct channels. Nor should one
distribution system be in a position to regulate its competitors. In order to ensure
an understanding of the direct channel, our strong preference is to be regulated by
the provincial superintendent of insurance and we would like to meet with
regulators to discuss this position.

14. Reliance on Governance- The paper has stated that reliance on governance 1s

15.

16.

17.

more easily applied to insurers than intermediaries and asks if there are
equivalent alternatives. CADRI would like to point out that in the case of direct
channels which use agents and employees in call centers, the insurer exercises the
necessary governance over intermediaries and the sales process.

Risk Assessment and Management — The paper notes that “Regulator’s actions
should be commensurate with risk”. CADRI agrees with this statement. The
paper asks respondents to suggest other criteria regulators could use in
determining which things are most important. We refer back to our comment in
paragraph 6 that there needs to be real evidence of a problem in order to justify
regulation. Risk assessment can be aided by determining through research if
there are problems in the market. Take for example the IPRC project on conflict
of interest. There was research done by the CCIR that determined there was no
problem in Canada similar to the problems being experienced by brokerages in
the United States. Consumer complaints can also be indicative of a problem.
There were no consumer complaints to indicate an issue with conflict of interest.
Furthermore, the problem was in the broker channel and did not concern direct
sales from insurance companies. While there was knowledge of potential risk,
the Canadian marketplace, upon examination, had no problem. Applying the risk
based principle that regulator’s action should be commensurate with risk, this
project should not have been pursued and it should, in any case, not involve
direct writers. A second example would be Ontario’s thought of introducing
regulatory authority to increase supervision of P&C agents. There is no problem
evident and internal company controls are working well. Further regulation is not
required.

On an individual company basis, self-assessment questionnaires can be a useful
source of information. However, the confidentiality provided by privilege should
be put in place and guaranteed so that companies are not put into the position of
potentially having their submission subpoenaed in a class action lawsuit. CADRI
believes that it would have been beneficial if privilege were in place to provide
industry with necessary protection for the recent company survey on [PRC
principles to manage conflicts of interest.

Other principles — CCIR has asked if there are other principles to add. CADRI

would like to suggest efficiency of regulation and / or reduction of regulatory
burden. CADRI supports efficient regulation. Where risk-based techniques do a
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better job of regulation, then other methods of regulation should be removed, as
happened with the SABS project. We would not like to see risk-based regulation
layered on top of existing regulation as this would increase the overall regulatory
burden.

Closing Comments

18. CADRI is very supportive of furthering the application of risk-based regulation
to the Canadian insurance market and would encourage regulators to find other
areas like the SABS project to apply the concepts. We would also like to see,
where possible, that the CCIR and its committees utilize the principles of risk-
based regulation. We would be very interested to understand the process by
which regulators plan to move to a system or systems of risk-based regulation.

19. We look forward to meeting with the CCIR to discuss the consultation paper and

our response. We appreciate the opportunity to participate in this important
work.

Yours truly

e

Rick Evans,
Chair
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To the Canadian Council of Insurance Regulators (CCIR),

Re: An Approach to Risk-Based Market Conduct Regulation
A report prepared by the CCIR Risk-Based Market Conduct Regulation Committee

The Canadian Association of Financia Institutions (CAFII) is pleased to be able to
provide input to the CCIR on the establishment of aframework for Risk-based market
conduct regulation (RbMCR). In our submission, we have answered the questions set out
in the consultation. In addition, we have proposed a model of regulation which applies
the principles of risk based regulation to market conduct regulation. We would
recommend that this regulatory model should apply wherever licensing is currently
required. We believe this model is aworkable approach for the wide range of insurance
products and distribution systems available in the marketplace. We commend the CCIR
on the progressit is making in risk-based regulation and we look forward to discussing
our submission with CCIR representatives.

Yourstruly,

Rick Lancaster
Chair

255-55 St. Clair Ave West, Toronto, Ontario M4V 2Y7
Tel: (416) 494-9224 Fax: (416) 967-6320
Email: cafii @cafii.com Web: www.cafii.com
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The Canadian Association of Financial Institutiomgnsurance (CAFI) is pleased to
contribute to the CCIR’s Risk-based Market Conduotlel. We appreciate the
opportunity to provide input to the CCIR on thispiontant work.

About CAFII

CAFIl membership is comprised of insurance compmloensed in all Canadian
jurisdictions, which provide life, property and oa#ty, travel, creditor, reinsurance and
other insurance products and services. CAFIl mesbentve a major share of the
Canadian insurance marketplace, collectively faatiiig insurance protection to more
than 10 million Canadians. CAFIl members use aayaof distribution methods such as
call centres, agents and brokers, travel agents;tdnail, the Internet, and, for products
authorized under the Bank Act for bank distributibranches of deposit-taking
institutions. CAFII therefore spans the insurammiustry and is the only organization
representing members in all the major lines of hess. Our diversity enables us to take a
broad view of the regulatory regimes governingitiseirance marketplace.

Model of Regulation

In the CCIR’s risk-based market conduct discusp@per, the CCIR has identified goals,
principles and outcomes of risk-based regulatibhe paper notes that, on a going
forward basis, regulators will apply the principtdgisk-based regulation (such as
exercising judgment, actions to be commensurate ngk, reliance on corporate
governance) to their everyday work. We supportdpisroach. The paper does not,
however, espouse a new model of how the marketidmitegulated using risk-based
regulation. Below, CAFII sets out such a modegvging how the principles could be
applied in a new approach to regulation. We woattbmmend that this regulatory model
should apply wherever licensing is currently regdir We call this approach the “Control
Model”.

As the CCIR noted in its new Strategic Plan 20@8L12 “a technological revolution in
computing and communications is spawning dramdi@nges in the insurance industry.
Declining costs coupled with rising computing poweg enabling technological
advances in the development and delivery of newraree products....Canada no longer
has the fundamentally homogeneous and slow to examancial services marketplace
that the traditional rules-based approach to reiguiavas based upon.”

The current regulatory model is focused on cordgrml monitoring of individual agents.
For direct distribution channels or those who offely a limited product line, the current
“one size fits all” individual licensing regime irapes excessive education, licensing and
administrative costs, creating barriers to distidourelative to the public benefit derived.
In particular, existing regulations compound thiiclilty of serving the middle market





where the protection need is not being satisfiedieakness of the existing system is that
is it not scaleable. For example, the existing ELffaining and licensing regime is too
extensive for simple insurance products, norigdrous enough for more complex
estate planning products that have insurance andgsacomponents, beneficiary and tax
implications.

The major changes proposed by the Control Modet fitee current regime are:

(a) A shift in the regulatory focus from controldamonitoring of individual agents to a
regulatory regime that concentrates on managenupetgsion of intermediaries and
accountability, and

(b) To establish the managers of intermediariescasuntable entities recognized by the
regulator.

(c) Scaleable regulatory requirements and contratatch the risk profile of the products
and distribution channel.

The cornerstone of the CAFIl model is that marlatipipants have accountability for
what is under their control. It is useful to taklwak at who the market participants are.
In addition to more traditional forms of distribomi, such as captive agents and
independent brokers, the life insurance market mmdes middlemen such as
corporate agencies and Managing General Agents (8)&G& well as direct distribution
options like call centers, branches of depositragknstitutions and the Internet. Direct
distribution is now an established and valued ckhfor Canadian consumers. It is
distinguished from traditional channels by theduling features:

— Simple products

— Cost effective distribution and products

— Convenient and broad access

— Focus on meeting the needs of the underserved mmaget

The CAFIl recommended approach under the Contraleheould provide for licensing
at the company level where oversight of market cohthkes place, and at the level of
the manager of intermediaries. This means thattéagagerial level of the licensed party
— an insurance company, brokerage, MGA or callazeamanager — is to provide the
necessary oversight of intermediaries to ensutentlasket conduct standards are
satisfied. The licensed party would be accountédleducating, monitoring, controlling
and operating a distribution channel accordingetyutatory standards. Companies and
managers who supervise intermediaries, are clasedyved in hiring decisions and day-
to-day management and are in the best positiongore compliance. Intermediaries
would be supervised by a licensed party who igthat of recourse for regulators.
Instead of monitoring the activities of individuategulators monitor the practice of the
licensed entities/managers of intermediaries basdtie principles of market conduct.





Under this model, all interested parties would ptagortant roles in market conduct
regulation. Specifically:

Licensed Entity/ Managers of Intermediaries (ecgll center manager, MGA,

brokerage, insurer)

This first level provides the distribution controkgat are the core of the model. This

supervisory level:

» Takes responsibility for market conduct of intermagi@s including screening for
suitability, training, continuing education and qadimance monitoring.

* Chooses methods of meeting market conduct standasdsunting for the nature,
scope, complexity and risk profile of products aedvices offered and channels used

* Registers distributors of more complex product$hie primary regulator (see chart
page 7).

» Meets a means test (capital, E&O, bond, etc.).

» Supervises distributors.

» Reports on market conduct issues regarding alalistn to the primary regulator.

» Ensures intermediaries have suitable credentials.

» Designates a person responsible for monitoringidigor compliance.

Licensed Insurance Providers (Product Producersn@wManagers of Channels)

* Produces quality products, provides proper disemslocuments, arranges for
channels of distribution, handles claims, and resotonsumer disputes.

» Accountable for the soundness of their productspaadtices, the accessibility and
usefulness of disclosure materials, claims handiimdjcomplaint resolution.

IntermediariegChannels (Agents, Brokers/MGAs, Employees, CalteaZennternet)

* Finds clients, sources and explains products, gesvclient services, hires and trains
representatives, and manages client paperwork.

* Individual intermediaries must register with a swsor or qualify to be a supervisor
who can register with the primary regulator.

» Follows requirements, codes of conduct and additianles set by the supervisor.

Customers
» Responsible for seeking information on their intedmary and company, providing
fair and honest information, and making complamlt®re necessary.

Government Regulatory Authorities

Instead of monitoring the activities of individwadents as is currently done, regulators
would monitor the practice of managers based arcplies of market conduct. This risk-
based approach would enable regulators to focusatiention on those companies or
individuals where risk is the greatest. It also ggklear that a manager is accountable
for the activities of its representatives. The colnnodel would see the regulator
continue to set standards for market conduct iaransce distribution.





Specific activities for regulators would include:

» Establish market conduct standards.

* License entities.

* Monitor and collect information to ensure standasbeing met.

» Set procedures to meet established market contesttives.

» Discipline those who fail to meet standards.

* Provide extra attention to entities with unaccelgt&ontrol systems (risk-based
approach to supervision).

* Maintain a central registry of distributors of ma@mplex products, noting history of
past problems, and advising new sponsors of anwhknssues with distributors they
supervise.

SRO’s (when delegated)
» Set standards for participants’ competency and wotindollect information and take
enforcement action when needed.

This model promotes rigorous, accountable, rislkebdasgulation by refocusing
regulatory attention from the licensing of indivadunsurance sellers towards increased
scrutiny of the managers and accountability pddigieplace for the sale of products and
the provision of advice.

The control model will provide uniformly high comaer protection and accountability
across all distribution channels, while ensurirgf @il intermediaries are properly trained
and supervised at a level that is appropriatelferproducts and services they offer. This
will not only foster public protection, but alsopgort innovation and improve
accountability to the industry as a whole.

Goal of Market Conduct Regulation

The CCIR paper notes that the “overall vision f&MCR includes regulators working
with each other and the industry to identify, pr@y@nd solve marketplace problems or
harms and to work toward positive marketplace cuesf. CAFII concurs with this goal
but would suggest that we should also acknowleldgemportance of market efficiency.
Accordingly, we would like to suggest that the gsi@tement should be extended to
include ‘with the least amount of regulatory intervention ard burden”.

Marketplace Outcomes
The paper asks if there are any other public pa@mais/ marketplace outcomes of
market conduct regulation. CAFII would recommeddiag the following:

* acceptable consumer protection across channels,

* intermediaries appropriately trained and supervisethe products and services
they offer, and





* access by consumers to a wide range of insuraitegbion products through
multiple delivery channels.

Benefits of a Risk-based Approach to Market Conduct
Regulation

The paper notes a number of important benefitetddrived from risk-based regulation.
We concur with those benefits and would like to addther based on the Control Model.
Risk-based regulation is scaleable - it supports aghting the regulatory system to
varying levels of product complexity and channel aatrols.

The following diagram illustrates the relationsbigtween the needs of the market
segments and the products and processes employbd mstitution to meet those needs.
It is clear from this illustration that it is apgmeate to vary the delivery method for each
guadrant of the diagram in order to best meet degls of consumers. This requires a
flexible approach to regulation, and in particutaequires a scaleable approach to
determine the appropriate amount of training/qgigatfon to deliver specific products
(from simple through to complex) through a rangéisfribution channels employing
different levels and types of internal controls.

A scaleable model allows regulators to protectniterests of consumers - whether they
are involved in a self-initiated direct transactfona simple product or considering the
merits of a complex investment product on whictagaent has approached and advised
them. Consumer interest lies in the balance betweanding adequate consumer
protection and avoiding unintended consequencesgoiation that deter or prevent
consumers from purchasing the insurance that teeg.n~or instance, the longer the time
taken to comply with disclosure requirements duartglephone sales conservation, the
lower the rate at which customers will remain ergghi the discussion and complete an
insurance purchase.

We draw your attention in particular to the shadezh at the bottom left of the following
chart. This is the section where mass distributimennels (such as direct mail, Internet,
in-branch and telephone) with highly controlledqesses which are customer self
directed intersect with the distribution of produathich are efficient and simple.
Individual licensing in this quadrant would be ciolesed excessive.
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Regulatory Principles for Risk-based Market Conduct Regulation

The paper sets out the following principles fok+imsed market conduct regulation.
» Developing understanding of market and participéirtsludes complaint
reporting)
» Reliance on governance and controls
» Exercising judgment ( address most important thfingg
» Selective use of tools
» Co-operation amongst regulators and with industry

CAFII concurs with these principles. The paper asksther there are any other methods
to improve regulatory understanding. CAFII woul®lto emphasize that reliance on a
robust complaint reporting system such as the d€IRplementing on a nationwide
basis is a key source of information.

The paper states that reliance on governance is eawily applied to insurers than to
intermediaries, and asks if there are equivaldatradtives. This statement is true if one
considers the traditional model of regulation a thdependent broker channel. It is not
true of direct channels even today where the g@arex@ and controls of the company are
directly applicable to employee intermediaries.e Thntrol model provides a way to
increase the application of corporate governandecantrols on all channels by putting
the onus on licensed managers of intermediaribg @ble to demonstrate that their
controls meet regulatory standards. It also makesitensee the avenue of recourse to
the regulator. In the particular case of call eesitthe licensee would be the corporate
entity, thus the corporate controls are directlglaable to its staff.

Regarding risk assessment and management, the gelfsewhat other criteria regulators
could use in determining which things are most irtgpd. Under the control model, it
would become clear which entities are posing higisgrand require attention based on
their ability to demonstrate compliance with regoits standards. A licensee who has
strong controls in place would not require regulattention, whereas licensees whose
controls are weak would warrant more attentionis ould help to ensure reduced costs
for well managed market participants as well asroiing regulatory efficiency by
ensuring that regulators have a greater impact hmitited resources by focusing on
entities of higher risk.

The discussion paper has asked respondents spégif@comment on whether the
principles of regulation apply equally to insurargl intermediaries. The question
acknowledges the weakness of the current systditeoking individuals which has a
built in “disconnect” between the intermediary ary associated corporate governance
and control system. The individual licensing sgsis structured to put the onus on
regulators to ensure that each individual interdis following standards. The control
model puts the onus back onto the company anddezemanager of intermediaries to
establish controls and ensure compliance of intdranes with those controls. The
control model will also aid regulators in their ltlgito exercise judgment and address the





most important things first; the regulator will &bkle to deal with licensees whose
controls systems are not acceptable.

Harmonization

We note, as the paper points out, that the dectsi@aadopt risk-based methodology is up
to each province or territorial regulator individlya We would like to note that, should
regulators adopt Risk-based market conduct regulaiti must be done in a harmonized
fashion. Otherwise we will have different setgpaohciples, standards, guidelines and
controls in every jurisdiction, which would makenning a business on a national basis
costly if not impossible.

CAFII appreciates the opportunity to provide inpatrisk-based regulation. We look
forward to further discussion with the CCIR on ibsue.
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To CCIR Secretariat:

The Canadian Life and Health Insurance Association (CLHIA) is pleased to provide input
to the consultation paper released by the Canadian Council of Insurance Regulators
(CCIR), An Approach to Risk-based Market Conduct Regulation.

Established in 1894, CLHIA is a voluntary trade association that represents the collective
interests of its member life and health insurers. Our members account for 99 per cent of
the life and health insurance in force in Canada and contribute to the financial well-being
of millions of Canadians by providing a wide range of financial security products.

At the outset, we would like to commend CCIR for its forward-thinking approach to the
evolution of market conduct regulation. Initiating this dialogue is an important step in
engaging all stakeholders and moving towards a new framework that is efficient and
effective both in terms of regulatory supervision and industry execution.

Principles- and risk-based regulation

The paper notes the challenges in bringing risk-based methodologies (employed by OSFI
in terms of prudential regulation since 1999) to market conduct regulation and asks for
input on how that might work.

Before commenting on those particulars, we believe a useful first step might be to bring
greater clarity to the terminology. "Risk-based regulation” and "principles-based
regulation” are used frequently and often inter-changeably. We believe they are different
concepts that can complement one another and can be used in an integrated framework.

We offer the following for your consideration.

Under a principles-based regulatory regime, regulators set out desired outcomes through
high-level statements that align with public policy objectives. This fosters an
environment where marketplace participants can then determine how best to deliver on
those outcomes, tailoring them to their own risk profile and business model.
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Risk-based regulation speaks more directly to how regulators supervise. From the
regulators' perspective, this involves prioritizing resources towards those areas deemed as
posing the greater risks. It also involves encouraging good governance practices by
marketplace participants and the adoption of best practices, both of which assist in
mitigating risk and allowing regulators to focus on more significant risks. Central to the
efficient functioning of such a regime is open and clear dialogue between regulators and
market participants.

In a regime that integrates the two approaches, regulators need assurances that
marketplace participants have processes in place to assess their own risks appropriately
and deliver on expected regulatory outcomes. Regulators also need processes in place to
monitor trends that might give rise to new risks. Marketplace participants, in turn,
develop processes related to the expected outcomes that reflect the unique risk
assessment of their own business models.

Some apprehension exists that new approaches to regulation could merely end up in
practice being added as yet another layer to the existing regime. It will be important to
ensure that that does not happen, and that a principles- and risk-based regulatory regime
does, indeed, foster efficiencies for both regulators and the regulated entities.

We would urge that principles be established on a pan-Canadian basis through CCIR, in
consultation with stakeholders. Unless a special situation exists that warrants specific
rules, how those principles are applied should be determined, across the country, by
market participants. Consistency among CCIR members is also important. Having CCIR
principles which individual jurisdictions interpret differently or to which they attach
unique rules is counterproductive and would create confusion for marketplace
participants.

We offer two examples of how this principles- and risk-based approach already works
with respect to market conduct regulation.

Ontario's Regulation 347/04 (s.12) requires that the insurer establish and maintain a
system that screens agents for suitability and report agents for unsuitability. The
Regulation says nothing about how insurers should meet these requirements, but rather,
leaves it up to each insurer to develop a system that is well-suited to its own business
model and distribution channels. The life and health insurance industry, through CLHIA,
developed a more detailed Guideline (Guideline G8, Screening Agents for Suitability and
Reporting Unsuitable Agents) setting out what such a screening system might entail. It
should be noted that part of the Guideline development process involved seeking the
views of regulators to ensure that a common understanding of outcomes existed so that
industry standards could support and complement the established regulatory principles.
Thus, common industry-wide standards have been established. The assessment tool for
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regulators, in monitoring trends, is the reporting that each insurer does when unsuitable
conduct is detected.

A second example is the principles for managing conflicts of interest that CCIR and
CISRO endorsed in 2006. Companies and the industry as a whole, through CLHIA and
other organizations, reviewed their own practices to ensure they appropriately reflected
the principles. In the case of CLHIA, two new Guidelines were adopted to support the
principles (Guideline G13, Compensation Structures: Managing Conflicts of Interest;
and Guideline G14, Confirming Advisor Disclosure). The assessment tool for regulators
is the survey of agents undertaken in summer 2007 and the survey of companies currently
underway.

Outcomes

The paper suggests a series of "micro-level outcomes™ and "systemic level outcomes".
These appear to set the groundwork for a principles-based regime. In particular, the
"micro-level outcomes” relate to the "Principles for Business™" established by the UK's
Financial Services Authority.

The benefits of such a regime (transparency, alignment with corporate governance,
proactivity, systemic focus on marketplace and consumers, increased regulatory
efficiency and reduced regulatory costs for market participants) are well set out in the

paper.

Regulatory Principles for Risk-based Market Conduct Regulation
The paper sets out six regulatory principles. We will comment briefly on each:

1. Developing Understanding
(Question to Stakeholders: Can you suggest any methods regulators could
adopt to improve regulatory understanding?)

The paper suggests that the primary tools for contributing to a fulsome
understanding of the marketplace would be scans of the external environment
through media, independent market analysis and information from other
government agencies; identification of consumer and system-wide risks through
informal surveys or visits with company management; and information that is
gleaned from individual complaints.

This appears to be a reasonable and full list. It would, of course, require an active
and integrated approach among provincial insurance regulators. Would some
mechanism be established through CCIR?
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Reliance on Governance and Controls
(Question to Stakeholders: Reliance on governance is more easily applied to
insurers than to intermediaries. Are there equivalent alternatives?)

The paper suggests that it is the responsibility of Boards and senior management
to adopt governance practices, policies, procedures and systems that will lead to
successful market conduct outcomes, but wonders how this responsibility would
be executed by intermediaries.

Successful market outcomes for intermediary interaction with customers involves
satisfied, well-served customers, who have purchased a product that fits their
needs and who understand the product. The application of governance practices
to intermediaries is accomplished through a variety of measures that establish
standards of intermediary conduct and practice. Such measures are set by
regulators through mandatory pre-licence training through LLQP programs,
required continuing education, regulation and enforcement; by insurers through
codes of conduct, monitoring and continuing communication about evolving
marketplace issues; and through advisor associations and continuing education to
ensure that intermediaries are well aware of their responsibilities (e.g., ongoing
licensing requirements such as E&O insurance and Continuing Education; anti-
money laundering and anti-terrorist monitoring obligations; specific regulatory
obligations in their province; awareness of principles such as the CCIR/CISRO
principles for managing conflicts of interest; adherence to codes of conduct set
out by insurers and advisor associations). Communication tools include bulletins,
seminars and CE courses. Monitoring tools include audits, surveys, and
intermediary attestation (e.g. on licence renewal application, or on life insurance
applications).

Exercising Judgment
The paper suggests that, given finite resources, regulators need to address the
most important things first.

This is a sensible approach that we support. Developing the appropriate
information-gathering tools will be important to assessing and deploying
resources on a priority basis.

Risk Assessment and Management
(Question to Stakeholders: Assessing risk and acting in accordance with that
assessment are key aspects of risk-based regulation. In a market conduct
context, can you suggest other criteria regulators could use in determining
which things are most important?)
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The paper suggests that regulators will respond to risks in a measured way and
give due consideration to market conditions, risk profiles (participant's size,
nature and complexity), key issues, any mitigating action taken by the participant,
and past supervisory findings.

We support the criteria outlined. We would also note that, where the risk
assessment leads to a determination that enforcement action is required, the
regulatory enforcement should be effective and timely. For instance, when an
insurer reports an agent for unsuitability, this is a clear red flag of risk and
warrants timely investigation and action by regulators.

Selective use of Tools

The paper suggests that regulators should have access to a broad tool-kit
including: diagnostic tools to identify, assess and measure risks; monitoring tools
(like supervisory team visits); preventative tools to mitigate identified risks (like
letters to the CEO or Board); remedial tools to respond to risks (exercising
powers of intervention); and enforcement tools when necessary (revocation of
authorizations or prosecution).

The suggested tool-kit is reasonable. We would add one other suggestion and two
observations.

Dialogue with stakeholders and the industry, noted under the section on "Co-
operation”, may often be as effective as self-assessment questionnaires and should
be considered both as a diagnostic tool, and as a tool to assist in regulatory
understanding of the marketplace.

We would caution against excessive or unnecessary use of questionnaires, as this
would, in effect create a new burden on the marketplace.

We would also note that, once the risk management framework and internal
controls of a company are determined to be adequate for market conduct purposes
following such a questionnaire, we would expect that future self-evaluations
would not be undertaken unless absolutely necessary. This is an important result
which stems from applying a risk-based approach, namely, that well-managed
market participants are assessed only periodically or when some specific risk is
identified. Additional comment about self-assessments and privilege is provided
below.
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6. Co-operation

The paper suggests that industry-regulator cooperation and information sharing
are key to a solid understanding of risks and market developments.

We agree with this observation, and would suggest that some structure, such as a
CCIR-industry working group, be established to further collective understanding
of a risk-based market conduct framework and to foster increased communication
on an ongoing basis.

Privilege

Given that industry self-assessments would form a critical component of the diagnostic
tools relied upon in a risk-based framework, it is essential that compliance self-evaluative
privilege be incorporated into the framework. In its December 2005 "Discussion Paper
on Privilege and Whistle-Blower Protection”, CCIR had noted, "Regulators do not want
the litigation process to adversely affect public protection through a risk-based regulatory
system. Privilege is intended to promote the effective and economical use of self-
assessments as part of a risk-based system of regulation.”

While CCIR recognizes the importance of this legislated privilege, few jurisdictions
have, as yet, moved to incorporate it into their legislation. We urge that CCIR reinforce
the importance of having legislative provisions in place in all CCIR jurisdictions as soon
as possible.

Role of Industry Standards

The life and health insurance industry has been committed to the development of
responsible and responsive standards for many decades. We would anticipate that this
approach, evidenced by the CLHIA Guidelines, and in continued cooperation and
consultation with regulators, will form an important building block to a principles- and
risk-based regulatory regime.

Next Steps
This paper is an important first step in moving towards a risk-based regulatory

framework. We look forward to participating in any processes that are put in place as
you move forward.

We thank you for the opportunity to provide comment. Should you require further
information, please do not hesitate to contact me or my colleague Leslie Byrnes directly.

Sincerely,

Original signed by

Frank Swedlove
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Dear Mr. Grist,

We are writing to provide our comments on your report An Approach to Risk-
based Market Conduct Regulation.

The General Insurance OmbudService (GIO) supports the concept of Risk-based
Market Conduct Regulation. The development of a mutually agreed upon
framework, such as the document 7he Financial Services OmbudsNetwork — a
Framework for Collaboration, that was prepared in collaboration by the Joint
Forum of Financial Market Regulators and the Financial Services
OmbudsNetwork, will give the public and governments confidence in these
services. Such an agreement relating to market conduct would benefit companies
that manage their market conduct well. Risk determination can be challenging.
However, monitoring outcomes can be an effective way to help to determine
risk. Many provinces now collect complaint data. An analysis of such data can
be one tool to help to assess risk.

As GIO's sole purpose is to provide an independent, impartial, fair and cost-free
dispute resolution process to consumers of home, car and business insurance
with unresolved complaints about their insurance companies, we would like
comment in more detail about complaint resolution.





We are pleased that in the section 7he Road Ahead you support industry
OmbudServices.

We support harmonization of dispute resolution provisions in all provinces. With
harmonization, it would be simpler to establish framework documents. While
Federal legislation/regulation and some provincial legislation/regulation deal with
some of the aspects that we list here, we believe that independent dispute
resolution systems would be strengthened if all provinces had similar provisions
in their Insurance Acts or, alternatively, if they and the companies they regulate
were to reach agreement in a collaborative framework document that would
include such as the following;

» a feature that allows the “stopping of the clock” for parties who are
utilizing an independent dispute mechanism so as not to risk going
beyond limitation periods;

« that companies establish complaint procedures and designate an
individual to be responsible for implementing procedures and receiving
and dealing with those complaints;

« that companies publicize their complaint procedures;

« that companies refer to their independent dispute resolution system
disputes that arise regarding appraisal.

Thank you for this opportunity to comment. If have any questions regarding
anything in this letter, please contact me at 416.299.6931, or my e-mail at
lalgar@giocanada.org.

In the meantime, please note that the GIO Board and I would be glad to follow
up further and to meet with representatives of CCIR in this regard, if given the
opportunity.

Yours truly,

Lea Algar,
Chair
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ABOUT IBAC

The Insurance Brokers Association of Canada (IBAC) is the national trade
association representing over 31,000 property and casualty (P&C) insurance
brokers across Canada through its 11 member associations.

Although our provincial member associations may be providing their own
submissions in this matter, we are presenting our profession’s position from a

national perspective.

BASIS OF OUR COMMENTS

As intermediaries, our first priority is always to act in the best interest of our
client. In reviewing this paper, we have done so from the perspective of the
consuming public.

CLARITY

Examining the concept proposed by the Council from a consumer’s point of view,
we have concern on conceptual clarity. We would ask for an opportunity to
discuss with the Council the kinds of specific examples one would see with a
change from a rules-based regime to a risk-based one. Our concern is that
consumers are less concerned about theory than sound business practice.

CONSUMER ADVOCAY

Rules-based regulations provide consumers with clear access and understanding
of the applicable rules that govern their transactions. They also ensure a certain
level of general marketplace confidence We would wonder in an age of
transparency of regulations and business practice, if you do not have rules that
are easily identifiable, that consumers can lean on with confidence, there may
arise greater deterioration of confidence in the marketplace. In addition, from a
business perspective, rules provide businesses as well as consumers with a
known level of certainty and predictability that they can rely on and expect.

JURISDICTIONAL BALANCE

We support the basic premise in this paper that there needs to be a realization
that there is not one insurance marketplace in Canada, but in fact at least ten.
Market conduct regulations are provincially based; provincial economies differ
greatly, and regulations need to reflect the difference in these as well as
protecting the very different needs of consumers from one region to the next. We
strongly believe that these should be maintained because they work well in
protecting consumers.

PREVENTION AND CORRECTION

Our critical concern is based on the timing of regulation and its application. It
appears that risk-based regulations are based on the theory of identifying market
trends and indicators of risky behavior, and then taking corrective action. A risk-
based approach to regulation is a system that is based on an “after the fact”





correction. We strongly believe that consumers are best served bya preventive
regime rather than a corrective one

ORGANIZATIONAL SIZE AND CRITICAL MASS

We are unclear about the real impact of the vast disparity of insurers’ size and
their impact on market share when moving towards a risk-based approach. While
we understand the desire to open up and encourage business innovation, we're
unsure that without a strong rules regime, disparities in organizational size may
result in inadvertent consumer disadvantages. Our members feel strongly that
once large organizations make a case for a change in direction to regulations,
they may have a more forceful say in its implementation in the marketplace than
smaller players.

INDUSTRY CYCLES

For hundreds of years the insurance industry has gone through cycles. While we
understand the need for a responsive regulatory regime, we think that in a
cyclical industry such as ours, there needs to be rules established to maintain
reasonable established parameters for market conduct. Because of these cycles,
we can predict the emergence of certain issues. Established rules of market
conduct thus prevent the uncertainty of changing minimum consumer protection
standards, even in changing market conditions. Rules-based regulations provide
a certain quality assurance process. Even with changes in market conditions,
these standards need to exist for consumers.

INDUSTRY DISTINCTIVENESS

We would urge a strong caution in adopting a blanket affirmation of this change
in regimes. Wealth management and risk management are two, very distinct
industries, with differing goals. Implementing changes to one regime may not be
in the best interest of consumers in the other. For example, loss of capital gains
should be treated with different cautionary and protective regimes than loss of
one’s home or one’s business.

CANADA

While there may be an international movement of wholesale adoption of risk-
based methodology to regulating the financial services sector, we applaud your
initiative for a “Made in Canada” solution on this. We understand that the Council
must take into account Canada’s being the second largest country in the world,
with a very small concentrated population. World trends may not fit into an
accurate picture for a country with those characteristics. Keeping in mind our
uniqueness as a country, world trends should be carefully examined on their
applicability and their appropriateness.

CAUTIOUS CHANGE MANAGEMENT
We are aware that there may be pressure and tendency from external forces to

implement such a regime in a short time period, however we do appreciate the





opportunity to represent the consumer advocate’s viewpoint on this issue, and
look forward to participating in your future discussions.

Finally, given the experience of the last half dozen years where we saw some
significant marketplace disruption, we are pleased that the Council has decided
to take a long, careful examination of this process, with what we hope will take a
number of consultations. Implementation of such a huge systemic change in

each jurisdiction should be gradual, and carefully monitored.
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Submission from the Insurance Brokers Association of Ontario (IBAO) in response to
the CCIR Paper entitled “"An Approach to Risk-Based Market Conduct Regulation.”

Thank you for the opportunity to respond to and be involved in this process.

The Insurance Brokers Association of Ontario (IBAO) represents in excess of 10,180
professional, independent insurance brokers plus support staff operating over 1,176 offices
located throughout the province servicing the needs of the Ontario consumer. The Association
represents the interests of our independent member brokers in a variety of ways:

e Advocates and works with governments on behalf of our members promoting free
enterprise, in a fair, open and competitive marketplace.

e Advocates on behalf of their clients when proposed legislative changes affect the policies
or insurance contracts available to the consuming public.

e IBAO also lobbies Insurance companies to ensure the voice of the independent broker is
heard during their business planning and decision making processes in an effort to keep
distribution costs as low as possible.

e IBAO will lobby insurers whenever we feel that their actions negatively impact consumers
or consumer confidence.

e We provide ongoing continuing education and training opportunities to our members and
strive to provide them high quality continuing education material in order to help maintain
a higher level of professionalism than any other intermediaries that not only meets but
exceeds the continuing education requirements of the Registered Insurance Brokers of
Ontario to hold an insurance broker’s license in the Province of Ontario.

e We also run licensing courses to introduce and educate new entrants into the insurance
field with the basic knowledge requirements for an entry level license examination. We
also provide continuing education to assist brokers in obtaining their RIBO Level II
(unrestricted) License.

We continually ensure that our members are kept up-to-date with any industry issues
throughout various communication channels. We promote the professionalism and integrity of
the Independent Insurance Broker and many other support initiatives on behalf of our
members.





IBAO’S MISSION STATEMENT

“To preserve and enhance the value and integrity of the
Independent Broker Insurance Distribution System and

to be recognized as an invaluable resource to and by member brokers”

THE ROLE OF THE INDEPENDENT INSURANCE BROKER

Our member insurance brokers act on behalf of their clients, the insurance buying consumers of
Ontario. More importantly, unlike other insurance intermediaries, insurance brokers are
independent and essentially employed by the consumers they represent, and not the insurers
with whom they negotiate. Ideally, Insurance Brokers purchase insurance protection from a
variety of insurance providers to best match the consumers’ needs.

When a consumer suffers a loss, the insurance broker is often the first point of contact.
Although the claim is settled by the insurer, to help alleviate some of the stresses that can often
arise in an unfamiliar claim process, brokers act as trusted confidants to their clients until such
time the claim is settled.

In addition to placing coverage and assisting with claims, brokers take the time to help their
clients better understand the exposures they face and how the insurance products they
recommend address, or more importantly do not address them. For more complex accounts,
brokers will often provide additional risk management services. Regardless of the type of
coverage, purchasing insurance is often a complex decision-making process. There are literally
several hundred insurance companies to choose from, each offering their own advantages.
Insurance brokers live and work in every community in Ontario, and their primary role is to
make the best possible recommendation in order for their client to make an informed decision
on the insurance protection they purchase.

Our member brokers live and work in every community in the Province of Ontario and also act
as consumer advocates with both Provincial and Federal governments as well as insurance
companies.





IBAO’s RESPONSE TO THE CCIR PAPER ENTITLED
“AN APPROACH TO RISK-BASED MARKET CONDUCT REGULATION"

This consultation draft outlines the potential benefits of Canadian insurance regulatory practices
moving towards more of a risk-based approach, rather than a rules-based approach. The
document outlines the desired outcomes as well as outlines seven potential benefits of the risk-
based approach. We would like to address this paper by first outlining some general thoughts
followed by comments relating to the proposed benefits and conclude with some additional
thoughts about this proposal and the next steps.

From our perspective, the goal and direction of a risk-based regulatory framework appears to
be a global trend for regulating insurance practices, and we commend the Canadian Council of
Insurance Regulators (CCIR) for researching the possibility of a similar movement in Canada.

Initial Thoughts

The Canadian Council of Insurance Regulators has charged themselves with the task of
harmonizing regulatory frameworks across Canada, and the rationale for taking this approach is
clear.

The discussion document quite accurately points out that significant aspects of the regulatory
structure surrounding automobile insurance provisions and rate reviews do not lend themselves
to a risk-based regulatory approach. In Ontario, we believe this is a very accurate statement
and our main basis of concern with this direction.

In addition to the latter, we believe in Ontario this point is magnified through the existence of
an all comers rule and other provisions aimed at making insurance available to those who are
obligated by law to carry it. In view of the fact that a large majority of Ontario’s Insurance Act
is focused on the servicing of Automobile Insurance, we caution CCIR about adopting a risk-
based approach holistically.

We do, however, believe that despite the aforementioned points, several elements of a risk-
based approach could be very effectively woven into the existing rules-based framework. One
such example would be the self-assessment questionnaires and complaint reporting systems,
some of which have been used in Ontario. We believe these tools will prove an effective way to
prioritize those risks that require the greatest degree of focus by the regulatory body. Such
tools may not only help establish guidelines to prevent the existence of future risk, but also
provide a reference of industry practices when considering the degree of enforcement required
in a specific situation where these guidelines are broken. IBAO believes these types of proactive
approaches could easily be implemented as part of the existing rules-based structure, and it is
in these cases that we are fully supportive of such implementation.

In the early sections of the paper, three challenges to implement the risk-based protocol are
outlined.

The first challenge outlined describes encompassing insurance intermediaries and the different
insurance distribution channels within the regulation. We agree there will be challenges
exercising this type of regulatory structure over intermediaries.





For the risk-based protocols to move forward, one of the key components or requirements
within the insurance industry are the actions of the individual board and senior management
members within insurance companies. These individuals will be creating individual practices
and procedures to meet regulatory requirements for consumer protection and product
availability.

The implementation of risk-based protocols could work quite effectively at this level with the co-
operation of the insurers because of the requirements related to the establishment of an
insurance company that are included in the Insurance Act and the Insurance Companies Act.

e All insurers must have a minimum amount of capital liquidated in order to
establish an insurance company.

e By virtue of this sizable requirement of capital, the insurance companies are all
incorporated, and all have appropriate governance structures that require a
board of directors to steer policy and make corporate decisions on behalf of the
corporation.

Implementing a risk-based approach to regulation with intermediaries, specifically brokers, will
prove far more challenging. By design, the broker distribution channel currently provides a
layer of protection for the consumer who is party to an insurance contract with the insurer. The
advocacy and independent advice of the broker prioritizes the interest of the consumer above
the insurer. If a risk-based approach was implemented, this priority may be lost. The recent
brokerage acquisitions by insurance companies certainly do not seem to place the consumers’
interest first.

Market conduct regulations are provincially based, provincial economies differ greatly, and
regulators need to reflect these differences as well as protecting the very different needs of
consumers from one region to the next. In order to best serve the consumer, we strongly
believe provincial based regulation in this area be maintained.

The second challenge outlined in the paper makes note of the fact that the regulation of
solvency requires a fairly small number of well-defined risks to be addressed. Market conduct
risks tend to be much more difficult to define and quantify. The members of CCIR have
reached this conclusion in their own deliberations.





When reviewing a previous CCIR paper regarding Privilege and Whistleblower Protection, one of
the immediate responses we received amongst our Board of Directors and membership in
general, was the difficulty in being able to quantify what is actually required from a regulatory
point of view to monitor market conduct. While risk-based protocols are being used around the
globe and adoption of such protocols is becoming more and more common for regulation of
financial institutions, it is our position that there is quite a large difference between the role of
an actuary within a bank as compared to an actuary within an insurance company. While banks
offer financial products, insurance companies offer property and casualty products or risk-based
products. Because of the large number of variables, individuals and risks present, the number
of ways in which the consumer may be impacted or prejudiced is exponentially increased.

Wealth management and risk management are two very distinctive industries with differing
goals. For example, loss of capital gains would be treated with different cautionary and
protective regimes than the loss of one’s home or business. It may be that implementing
changes in wealth management may serve the consumer well but similar changes in the risk
management industry may not be in the consumers’ best interest.

The third point listed as a challenge described the regulation of automobile insurance and the
current prescriptive doctrines for rate reviews and filings that do not lend themselves well to a
risk-based regulatory approach. We do not see any instance where a risk-based approach to
automobile insurance could work successfully in the Province of Ontario, as the rules-based
regulatory approach is required in an all comers environment. If Ontario’s regulators were to
move forward and apply a risk-based approach, we are concerned that the next step will be
pressure from certain facets of the industry to review and inevitably eliminate the all comers
environment. Careful consideration should be given to any movement in this direction.
Removing the all comers rule from the Ontario marketplace, we believe, could lead to pricing
volatility and product availability issues that would have a profoundly detrimental impact on
consumers.

Implementation Notes

With the CCIR being a national body, we understand that adoption of any recommendations will
be on a province-by-province basis. It is apparent that not all provinces agree that there is a
need to move forward or examine this regulatory methodology. Traditional methods of
regulation would be our preference at the intermediary level

An Approach to a Risk-Based Market Conduct Regulation
Defining Market Conduct Regulation

In response to your note to stakeholders on page 5 of your document, we have difficulty
envisioning how a risk-based approach would work or unfold “equally” for intermediaries in
Ontario.

As brokers, our comments are based on the potential consumer harm caused by any changes to
the current regulatory environment. As described earlier in our submission, we see no benefit,
but rather some potential harm to consumers should intermediaries be regulated under a risk-
based approach.





Defining Risk-Based Market Conduct Regulation

Your third paragraph explains that most regulatory agencies have adopted risk-based
techniques. They judge these methods to be the best way to meet their mandate to supervise
financial markets in the way that accomplishes the goals of legislation and regulation. We
understand this statement as it relates to financial markets, i.e. banks and credit unions,
however, for insurance companies, specifically in the property/casualty marketplace, we would
need more evidence of existing systems in place where this is the case. Our hesitancy lies in
the additional and numerous ways in which consumers could be prejudiced because of the
variety of factors examined in a placement of a property casualty insurance policy.

The fourth paragraph also provides an example of the regulator spending more time focusing
energy where indicators suggest there is a high risk of non-compliance, rather than auditing all
insurers equally. Once again, in the current rules-based regulatory framework, we would be
surprised to discover that these types of activities were not already taking place, and regulators
across the country were not, in fact, already spending the majority of their time investigating or
providing clearer guidance to those parties that are evidently more inclined to act outside of the
regulator's wishes. As mentioned earlier, we believe that use of some risk-based tool, such as
self assessment questionnaires, would be a vital source of market intelligence and integrate well
into a rules-based environment.

Marketplace Outcomes That Market Conduct Regulation Seeks To Achieve

This section of the document outlines micro-level outcomes as well as systemic level outcomes
that the switch to a risk-based approach would hope to achieve. The goals and objectives
outlined here are admirable. If we examine the goals listed within the micro-level outcomes,
we feel that each of these could very easily be addressed under the existing rules-based
system.

Following are comments made addressing each of the purported advantages to move towards a
risk-based approach to regulating. The title for each of the following sections match those
found within page 7 of the CCIR paper.

Clarity and transparency of regulation

"Because the identification and prioritization of risks requires an ongoing
dialogue between regulators, consumers and industry, a risk-based approach
would contribute to the clarity and transparency of the regulatory process.”

Understanding the sentiment of the above statement, we are somewhat concerned that
previous discussion papers supporting the adoption of risk-based regulatory structures has
outlined a process whereby documents used in the self-assessment or audit process by
insurance companies, as well as documents compiled by the insurance regulator itself would be
privileged, and therefore not disclosed or viewable by the general public. If this is the case,
then the criteria or basis upon which a regulator deems a specific insurance body to be high risk
would not be transparent to the general public or the insurance industry-at-large.

Better understanding of risks

This continuing dialogue will also assist the market participants, over time, to a
better understanding of actions that constitute risks to the achievement of the
marketplace outcomes regulators are trying to achieve.





The document implies that a risk-based approach to regulation would improve understanding of
the types of risks that the regulator is generally concerned with that would, therefore lead to
insurance companies spending more time self-auditing their processes to achieve the outcomes
the regulators are trying to achieve. Although this may be true, an alternate position is that a
risk-based approach leads to more interpretation therefore, does not achieve understanding,
especially not the black and white understanding that a rules-based approach already affords.

It seems that history has shown that the risk-based approach does not lead to the desired
outcome described in this paper, but rather has the opposite outcome. We do not see how a
risk-based approach would bring more clarity than a rules-based approach when outlining
allowable and unacceptable practices. What we have seen is dialogue that has resulted in
intervention by regulators to achieve the desired result and in some cases, expand on the
existing rules.

Alignment with corporate governance

As this dialogue is centered on risks to marketplace outcomes, it is better aligned
with enterprise risk management within the insurance industry. This alignment
underscores the importance of corporate governance in modern regulation. If
members of the industry understand the marketplace outcomes regulators are
trying to achieve and how regulators assess risk to those outcomes, they can
more readily assess the risk implications of their actions and see the areas where
their internal policies and procedures need to be improved to keep risks in check.

The adoption of a governance-based approach is encouraging, especially when these practices
equip boards and senior management with better guidelines on practices and procedures.
However, in order to achieve the regulators’ objectives, it is critical that both insurers and
government interpret theses objectives in the same manner.

Proactive Approach to Preventing or Solving Problems

The statements made within the supporting paragraph at this point outlined that problems with
a potential market impact for a large number of individual consumers, or that affect a large
number of market participants, would be addressed by regulators first. Surely, the same would
be true of a rules-based regulatory approach, whereby those risks that pose the largest
potential damage to the consuming public, in general, would surely take priority over those that
pose a lesser amount of damage to the consumers. We are not sure this point provides any
additional support for the overall goal or improves what should be in place today.

Whether rules-based or risk-based, one would assume that in both cases, areas of the greatest
concern would take priority. Perhaps, the difference is in the manner in which a regulator gains
its market intelligence. As previously mentioned, in addition to the review of complaint data,
Ontario has also recently looked to the industry through a variety of self-assessment
questionnaires aimed at identifying potential risks that may exist within the industry. We
commend this new approach; however, believe these assessment tools can be equally effective
in either a rules-based or risk-based regime. The accuracy of these self-assessments is crucial
in order for them to be effective, and further consultation with all stakeholders to review the
results may be warranted, and is a direction we would support.





Systemic Focus on Marketplace and Consumers

This point suggests that the rules-based regulatory structure is reactive in nature, designed to
catch and punish. We do not disagree with the statement. The overall tone of the risk-based
approach appears to be to allow the regulator more time to audit those corporations it feels
present the highest level of risk. Why could this not be achieved with a rules-based regulative
structure? We do not feel you can create any more clarity of what actions are allowable or
unacceptable through a risk-based process than you could with a rules-based process. The
current structure outlines the rules clearly, and there should be no question as to what activities
are deemed to be admissible or not. What is in question is the willingness, in some
circumstances, to comply. Corporations found to be in breach of the rules would learn very
quickly which ones they should be paying greater attention to by virtue of those areas of the
operation that are most frequently being audited to ensure compliance with the rules-based
structure.

Increased regulatory efficiency

A regulator's key role is to enforce laws put in place to protect consumers. Risk-based
approaches provide a more efficient way of doing that by dealing with problems that
may affect many consumers at one time, rather than dealing with them solely on a case-
by-case basis.

We have difficulty understanding the real difference in the approach between risk-based versus
rules-based. It is not clear why regulators feel they can address issues on a more global basis
using a risk-based as compared to a rules-based approach. It appears that the rules-based
case-by-case approach allows the regulator to group together complaints against like
companies, or types of complaints to understand which marketplace participants either pose the
greatest risk of contravening current rules, or what kind of scenarios are commonly created that
are detrimental to the consumer. Regardless of the regulatory approach, the key is the
regulator’s ability to enforce laws to protect consumers. This alone, should be the focus of
concern, as our current rules-based regulatory structure appears to be somewhat forgiving
when it comes to penalizing those found to be in breach. The enforcement of laws is crucial and
should not be taken lightly. Without consequences breaches will continue, regulators will be
become less effective, and the consumers’ best interest will not be served.

In Closing

In Ontario, as well as across Canada, regulators are currently working diligently to get a better
overall understanding of the current regulatory marketplace. CCIR has recently been active
with the release of a questionnaire on Insurer Practices for Managing Conflicts of Interests and
the Consultation Paper on Privilege and Whistleblower Protection. This would suggest that
concerns exist within the industry today, and we understand that tabulating and reviewing the
results of these surveys will take some time. We would suggest that a complete review and
consultation with all stakeholders take place before CCIR implements any changes to the
current structure. The work that is currently under way will give all stakeholders a better
understanding of the obstacles present today that need attention. In order to move to a
principle-based or risk-based regulatory environment, there needs to be a desire to change and
from our perspective, the lack of desire of some outweighs moving forward.





Brokers are principle-based and the one guiding principle that serves as the backbone of our
beliefs is that the priority or interest of the client is foremost and takes precedence over our
own interest. Today, we are seeing insurers who are willing to ignore that principle in return for
their own internal gains. Fortunately at this time, there are very few insurers taking this
position, but nevertheless it is a fact in our industry today. As stated earlier on in this
document, principles need to apply equally and until there is willingness by all parties,
implementing any change would be risky at best. We have to be mindful of where we are and
not lose sight that our business is cyclical. Currently, we are in one of the softest markets we
have seen in the history of our industry. It is a time when willingness to use capacity,
availability and flexibility are exhibited by nearly all insurers and it appears almost any change is
possible. The inevitable next hard market will result in a change of appetite; therefore, we need
to tread lightly.

Lastly, the comments within the White Paper entitled "The Road Ahead,” seem to indicate that
the proposed risk-based approach will be the recommendation, and regulators will begin to
move in this direction following the consultative process. The tone is quite decisive. If
stakeholder responses to the White Paper demonstrate that further investigation is required into
the potential difficulties and problems that may occur through implementation of a risk-based
approach, we are quite confident that CCIR’s recommendation to its regulatory membership will
be to stay implementation pending the necessary investigation.

For us, the paper raises many more questions than answers, and we would like to take
advantage of the offer extended within the paper to meet in person with the Council to discuss
the issues around Risk-Based regulation. The Executive Committee of the IBAO Board of
Directors would greatly welcome such a meeting. To arrange a meeting, please contact Randy
Carroll, Chief Executive Officer at 416-488-7422.

Once again, thank you for providing us the opportunity to read and respond to the consultation
paper.

Yours truly,

't Ak

odney Hancock, BA, MA, Ph.D, CCIB
President
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Re: CCIR Discussion Paper on Risk-based Regulation

Insurance Bureau of Canada (IBC} commends CCIR for its efforts in preparing this discussion
paper on risk-based regulation and we are pleased to provide our comments.

IBC believes that risk-based regulation is a significant tool in the overall drive for regulatory
streamlining and efficiency. We see an opportunity for the principles in CCIR's discussion paper
to be applied more broadly than market conduct. In particular, we believe this approach can
be successfully applied to automobile insurance in those individual jurisdictions that have
oversight of rate regulation. In the future, we look forward to risk -based approaches replacing
many of the proscriptive rules-based approaches currently in place.

IBC also believes in the need for better understanding of the insurance marketplace. System
Stewardship is a model being developed for regular and meaningful dialogue with government,
consumer representatives, and industry on the health of the auto insurance marketplace.
Competitive insurance markets under a risk-based regulatory framework, combined with system
stewardship, is the industry’s considered recommendation for moderating insurance cycles and
consistently delivering better outcomes for consumers.

We look forward to working with CCIR to continue efforts to increase consumer confidence and
improve regulatory oversight in the Canadian insurance industry.

Thank you again for extending us the opportunity to participate in this consultation process.

Yours sincerely,

e
/
A V4 ——
Mark Yakabuski

President & CEO

Attachment

777 Bay Street, Suite 2400, P.O. Box 121, Toronto, Ontario M5G 2C8
(416) 362 2031; fax/téléc. : (416) 361 5952; www.ibc.ca
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Risk-Based Market Conduct Regulation”
Discussion Paper

A submission by Insurance Bureau of Canada

February 29, 2008





IBC’s Response to CCIR’s “An Approach to Risk-Based Market Conduct
Regulation” Discussion Paper

A. Introduction

Insurance Bureau of Canada (IBC) welcomes the opportunity to provide
comments on the Canadian Council of Insurance Regulators’ (CCIR’S)
discussion paper, "An Approach to Risk-Based Market Conduct Regulation.” It is
our understanding that this discussion paper will form the foundation for a
framework to apply risk-based market conduct approaches in Canada.

At the outset, IBC commends CCIR for its formal commitment to risk-based
regulation, and CCIR’s Risk-Based Regulation Committee for its efforts to
advance risk-based market conduct regulation within Canada. IBC also thanks
CCIR for recognizing IBC’s contributions over the past years in laying the
groundwork for progressing toward risk-based regulation and, in particular, for
acknowledging IBC’s paper “Implementing Change: A Framework for Market
Conduct Supervision” as one of the catalysts for this initiative.

IBC strongly supports the ideas presented in CCIR’s discussion paper and sees
them as forming the basis for further dialogue on regulation. The concepts in the
discussion paper closely align with those set out in IBC's emerging supervisory
framework (see Appendix A). This supervisory framework illustrates that the risk-
based approach, by offering an appropriate level of intervention, has the potential
to encourage competitive market solutions, to recognize the diversity of the
business models used in our industry and the differing information needs of
insurance consumers. Depending on how it is applied in practice, this approach
can promote increased competition in the marketplace, improve responsiveness
to changing consumer demands, and increase product innovation.

Many of IBC's members believe that good regulation involves not only the
introduction of more efficient risk-based regulatory approaches, but also the
reduction and streamlining of existing regulations with a focus on achieving a
healthy, competitive market. Restrictive rules-based regulation can stifle
competition and create inefficiencies in the marketplace. IBC's members
anticipate that a reduction in rules-based approaches will go hand-in-hand with
the introduction of principle-based/risk-based alternatives. With this outcome in
mind, IBC strongly commends CCIR for identifying the need to analyze existing
legislation for barriers and redundancy. This important step will help reduce
sometimes conflicting layers of insurance regulation that currently exists in
Canada, which is essential for promoting economic growth, global
competitiveness and the attraction of capital to the insurance industry.

We believe that system instability is the biggest risk facing insurance consumers.
Among the most obstacles in achieving stability within the insurance system is
the fact that mandates of many market conduct regulators are silent about the
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obligation to promote system stability. Market conduct regulators do not
commonly, if at all, have a mandate that empowers them to proactively address
this most significant market conduct risk. This is not to discount the important
lessons that we have learned about the application of risk-based methods to
particular areas of interest to market conduct regulators, as noted below, but
simply to spotlight that none of these experiments yet has focused on the
principle threat to consumer protection - system instability. We believe that this
should be the priority area for the development of risk-based approaches. This is
the most significant risk to insurance consumers and therefore should be the
primary strategic focus of regulators concerned with consumer protection.

Successful Risk-Based Applications

Risk-based regulation works. We have already had a number of successful
examples of risk-based examples in Canada, particularly in solvency regulation.
However, as the CCIR discussion paper points out, applying risk-based
approaches to market conduct regulation presents some challenges. In
particular, the large number of distribution channels and intermediaries in the
insurance industry can add greater uncertainty and complexity to the definition
and quantification of risks.

In 2005-06, the Ontario Statutory Accident Benefits Schedule (OSABS) survey
tested companies’ internal controls and practices to determine whether company
policies effectively managed claims settlement activities. The risk-based
approach was also used to promote governance-based responses to principles.
For example, the IPRC Managing Conflict surveys in 2005 and 2008 measured
voluntary take-up of identified principles for managing conflicts of interest.
Although each of these risk-based approaches was structured differently, the
system was flexible enough to adapt to fit each style of intended outcomes. IBC
looks forward to the continued application of risk-based approaches in the market
conduct arena.

Risk-based approaches can also be applied elsewhere in the regulatory
framework. For example, in the case of solvency, a risk-based approach can be
applied to the determination of appropriate capital levels for insurers using
internal risk-based modeling.

In the case of rating and underwriting, a risk-based approach can be applied to
focusing the regulatory resources to rate filings that are, for example, outside a
corridor or flex-rating band or more strategically to the underlying factors driving
cost pressures. This type of approach can also be applied to the promotion of
competitive-market and disclosure-based alternatives to underwriting and rating
variable restrictions.

In its discussion paper, CCIR identified six principles for regulators to follow when
applying risk-based approaches. These principles are: developing understanding;
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reliance on governance and controls; exercising judgment; risk assessment and
management; selective use of tools; and co-operation. IBC envisages these
principles as forming the template for regulators to use when embarking on risk-
based approaches and looks forward to working with individual provinces on the
application of these six principles to address particular regulatory issues in their
jurisdictions. In particular, IBC looks forward to opportunities to discuss with
regulators how these principles can be applied to risk-based approaches in
jurisdictions across Canada.

Overall, risk-based approaches allow regulators to be proactive rather than
reactive as new situations arise. This is because risk-based regulation focuses
on placing regulatory resources where they can best achieve desired outcomes.
Because of the potential of risk-based approaches to be proactive and targeted,
IBC suggests that the principles espoused in CCIR’s discussion paper can
transcend the market conduct arena and be applied more broadly.

B. General Commentary

In particular, IBC suggests that the scope of the paper could be broadened to
include the following areas:

1. System Stewardship
2. Rate Regulation

System Stewardship

The biggest risk to consumers in the insurance marketplace is system stability.
This risk is acknowledged in CCIR’s discussion paper, which identifies system
stability as an important macro-goal. Therefore, it is imperative that, when
adopting a risk-based approach, regulators put in place structures and systems
that will ensure consistent availability and accessibility, affordability, informed
consumers, competitiveness, fairness and sustainability in the market. IBC urges
that resources be dedicated immediately, one province at a time, to addressing
destabilizing forces in the system and to working proactively to mitigate emerging
pressures that threaten stability and consumer confidence. Well-functioning
competitive markets play a significant role in reducing the need for regulatory
oversight. We hope this role will make its way more formally into provincial
insurance legislation in the future.

IBC is developing a new stewardship model — referred to as “System
Stewardship” — to address the risk of instability and foster meaningful dialogue
with government, consumer representatives, and the industry about the health of
the auto insurance marketplace. An underlying principle of this approach is that a
healthy marketplace reduces the potential for market conduct offences. The
stewardship model calls for ongoing dialogue between governments and
stakeholders focused on measuring a set of consistent and reliable indicators of
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the availability, affordability, stability and competitiveness of the system, as well
as consumer satisfaction. These benchmarks would be measured annually. This
annual assessment could then be used as a platform on which to develop best
practices with respect to both product design and regulatory frameworks.

Developing a cooperative and proactive approach between regulators and
stakeholders to monitor the marketplace could help to address issues long before
a crisis occurs. Reflecting on the past, times of building cost pressures and rate
inadequacy often lead to instability for the industry and volatile pricing for
consumers. Having a stewardship approach in place, could provide advance
warning to both regulators and stakeholders of pending concerns and avoid the
resulting instability for government, consumers and the industry.

Rate Regulation

In its discussion paper, CCIR focuses on identifying a variety of applications for
risk-based approaches and highlights some of the challenges faced by regulators
when using risk-based regulation for market conduct types of activities as
compared with prudential regulation. IBC believes the scope of the risk-based
approach can be broadened.

Automobile insurance is the most regulated of all consumer products in Canada.
IBC understands that CCIR, as a group, may not be able to comment on this line
of business. However, IBC believes that collaborative risk-based approaches can
be successfully applied to automobile insurance in those individual jurisdictions
that have oversight of rate regulation. Indeed, CCIR’s discussion paper indicates
that some aspects of automobile insurance regulation may be approached in this
fashion. IBC is hopeful that more work can be done to identify how risk-based
alternatives can foster efficient and effective rate regulation in Canada.
Historically, the strict regulatory regimes that have existed and continue to exist
in many Canadian provinces have not been able to achieve their public policy
goal of stabilizing insurance pricing.

Risk-based rate regulation combined with a system stewardship approach would
arguably provide better protection for consumers than the current system;
creating an insurance environment characterized by availability, affordability and
stability, that could be proactively monitored and maintained. In this regime,
regulators would be able to adopt a risk-based approach and focus their scarce
regulatory resources on the areas of greatest concern to the future stability of the
system as a whole.

Regulators applying a risk-based approach can focus on the factors that pose a
risk to the system as a whole. They can track market-wide developments and
detect, early on, threats to achieving system-wide policy objectives such as
availability, affordability and system sustainability. For all of these reasons, risk-
based approaches can and should be applied to automobile rate-making.
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Risk-based concepts have been successfully tested as part of a rate regulatory
regime in a number of jurisdictions in the United States, for example lllinois and
Missouri. In these jurisdictions, regulators focus on ensuring a competitive
market broadly, or within a flex-band and only intervene in the rate making
process outside of that band.

Most insurance company rate applications are maintenance in nature, with
premiums moving in line with costs, and market forces that pose little or no risk to
the stability of the system. These “maintenance” filings should be subjected to a
lesser degree of regulatory scrutiny than should larger price movements.
Applying a risk-based approach to regulation would help regulators focus their
limited resources on those areas that pose the greatest risk to the whole system,
such as, cost trends exceeding price trends on a widespread basis for multiple
periods.

As a first step towards greater reliance on competitive market forces and system
stewardship in delivering consumer protection in the areas of rating and
underwriting, regulators may consider, as an interim step, a flex rating system. A
recent study by the Property Casualty Insurers Association of America (PCI)
examined the advantages of a flex rating system (e.g., file and use with a hurdle
rate) for a number of states. Among the study’s findings was the fact that the
price of insurance was 10% to 11% lower in jurisdictions with flex-rating or
competitive-rate-regulation regimes, compared to jurisdictions with prior-approval
rate regulation.® The study clearly illustrates that a move to more competitive
rating systems would provide more affordable insurance for consumers. An
added benefit would be the attraction of new players to the marketplace, further
benefiting consumers. Scott Harrington, who studied various States rate
regulation systems found more stringent rate approval systems were reliably
associated with lower availability and greater volatility of coverage. *

By reducing transaction costs and delays associated with rate and risk
classification changes, a risk-based approach would allow insurers to respond
more readily to early signs of change in cost trends. Reduced costs and
uncertainty involved with the rate filing process would allow insurers to make
more frequent and modest price adjustments, thereby eliminating build-up in the
system and lags in adjustment. Rate shock would become a thing of the past.
Consumers in a risk-based system would enjoy more price declines and lower
prices on average compared to consumers in more interventionist regimes.

Such an approach — competitive insurance markets under a risk-based
regulatory framework, combined with System Stewardship — is the property

! Source: PCI, “The Positive Impact of a Flex-Rating Regulatory System on the Auto Insurance Market,”
April 27, 2007.

2 Harrington, Scott E. 1984. “The Impact of Rate Regulation on Prices and Underwriting. Results in the
Property-Liability Insurance
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and casualty insurance industry’s recommendation for moderating insurance
cycles and consistently delivering better public policy outcomes for consumers.
Improving public policy outcomes for insurance consumers is the industry’s most
pressing strategic objective at this time.

Conclusion

IBC commends CCIR for its continuing commitment to work collaboratively with
industry stakeholders on this risk-based initiative. IBC and its members look
forward to continuing this work with CCIR in the coming years with the goal of
developing and maintaining a leading-edge property and casualty insurance
industry in Canada.
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C. Responses to Specific Questions

Q1. Question to Stakeholders: Previous lists of public policy goals have included:
proper disclosure of product features; adequate means of redress for consumers
when issues arise; and avoidance of misleading information to consumers. The
goals we have listed do encompass these, but at a higher, more general level.
Are there other public policy goals imbedded in current regulation that we have
missed?

A1l. Public Policy Goals

Developing a common set of goals or objectives is a paramount step in moving
toward a risk-based insurance supervision system. The CCIR discussion paper
identifies the need for regulators and stakeholders to have a common
understanding of the desired outcomes of regulation. The paper identifies desired
outcomes at both the micro level (which are within the control of the company),
and the systemic level (which can be achieved only through the collective actions
of the entire industry).

The desired micro-level outcomes identified by CCIR include: fair treatment of
consumers and claimants; disclosure of information to enable consumers to
make informed decisions; compliance with laws; and good corporate
governance. IBC agrees that these are desired outcomes and points out that
these outcomes closely align with one of the two types of objectives put forth in
IBC’s Standards of Sound Marketplace Practice: objectives concerning the
treatment of individual consumers, including such concepts as information
disclosure, timely and fair settlement of claims, adequate systems of complaint-
handling, and knowledgeable intermediaries.

The desired systemic-level outcomes identified by CCIR include: stable
marketplace (i.e., meets the needs of consumers for understandable, available,
accessible and affordable insurance); proactive identification of issues; and fair
dispute resolution. Again, IBC agrees that these are desired outcomes and points
out that they closely align with the second type of objectives put forth in IBC’s
Standards of Sound Marketplace Practice: objectives concerning the functioning
of the insurance system as a whole, which embrace such concepts as
affordability, availability, profitability and competitiveness.

IBC also asks CCIR to draw from the following stewardship objectives:

1. Availability and accessibility of automobile insurance products:
Avalilability refers to the ease with which an insured is able to find an
underwriter, either directly or through a broker.

2. Affordability of automobile insurance products. Affordability reflects
the cost of automobile insurance in both absolute and relative terms.
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3. Informed, empowered and satisfied consumers. Satisfied customers
reflect on not only the price point but also their treatment and the
industry’s responsiveness to their concerns.

4. Competitive industry. Competition and market conduct in the industry
will rely on, as much as possible, standard and well accepted economic
measurements. Market conduct reflects the regulatory atmosphere in
which the insurers operate. Innovation reflects the ability of insurers to
compete for customers using new products and services.

5. Sustainability of the auto insurance system. Sustainability reflects the
long-term viability of the market. A sustainable market has satisfied, well-
informed consumers and insurers that are earning a fair return.

6. Fairness. Fairness implies that there is consistent and appropriate market
conduct by insurers as expected by customers and regulators.

In particular, IBC notes that “competitive industry” and “sustainability of the auto
insurance system” are missing from the desired outcomes identified by CCIR.

It is not always clear how best to achieve the desired outcomes, especially when
there are competing priorities and inconsistent measures of the system in terms
of both the product and the regulatory framework that oversees it. Because basic
automobile insurance is mandatory, because the industry is cyclical in nature,
and because consumers expect insurance to be affordable and available, there
has been significant government regulation and intervention in the system in past
years. Although government and insurers have a host of strategic discussions
and reporting opportunities concerning auto insurance issues, these efforts are
not always based on consistent, accurate and credible information and a shared
understanding of the desired outcomes for the system. It is the addition of this
strategic focus and coordination amongst partners that is the innovation of
System Stewardship.

System Stewardship is a model for regular and meaningful dialogue with
government, consumer representatives, and industry on the health of the auto
insurance marketplace. This continuous dialogue would focus on the tracking
and public reporting of a set of consistent and reliable indicators that would
measure, on an annual basis, the affordability, stability and competitiveness of
the system, as well as consumer satisfaction.

This annual assessment would:

e provide a framework for shared understanding of what it looks like
when the auto insurance system is working;

e prompt appropriate and timely intervention strategies before public and
industry policy objectives are compromised;

o facilitate an effective response to unanticipated events or incidents
when they occur, which includes appropriate corrective action related
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to the specific event/incident as well as addressing the situation on a
systemic basis; and

e provide a platform on which to develop best practices with respect to
both product design and regulatory frameworks.

By providing access to consistent, accurate, and credible information from
multiple stakeholders, System Stewardship would lead to evidence-based
decision-making. Problem areas could be further investigated as required and
system-wide threats identified.

The stewardship approach would improve accountability, transparency and
understanding of the auto insurance system. It would enhance public confidence
by demonstrating that decisions made about automobile insurance continue to
provide consumers with access to choice, service and benefits while keeping
rates under control.

IBC encourages CCIR, either jointly or by individual provinces, to incorporate
System Stewardship into its regulatory oversight framework. This move would be
as important for overall market stability as for the propriety of individual
companies’ market conduct practices. As noted earlier, overall market conduct
practices would function better in competitive markets as opposed to restrictive
systems that rely on constant supervision.

Q2. The CCIR paper identified six principles, namely:

Developing Understanding;

Reliance on Governance and Controls;
Exercising Judgment;

Risk Assessment and Management;
Selective Use of Tools; and
Co-operation.

oA NE

Question to Stakeholders: Are there other principles we should consider?
A2. Principles for Risk-based Regulation

IBC would like to draw your attention to IBC’s regulatory policy principles, which
underpin all of IBC’s regulatory initiatives:

Need for government regulation
Appropriate government regulation reduces the risk of company insolvency and
enhances public confidence in the financial system.
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Balance
Efficient and effective regulation provides appropriate balance between intrusive
government regulation and strict reliance on market forces.

Cooperation
Insurers and regulators both have valuable roles to play in policy-analysis and
decision-making processes.

Harmonized approach

There are significant benefits to consumers when regulators harmonize initiatives
primarily across jurisdictions — particularly major trading nations - and
secondarily within them (federal, provincial and territorial levels of government).

Pragmatic solutions
Regulators and insurers should focus on pragmatic solutions to regulatory
concerns, rather than dwell on philosophical differences.

Cost

Cost will continue to be an important determinant in evaluating the efficiency and
effectiveness of the regulatory system, but not the only factor considered. Also,
direct and indirect regulatory costs must be recognized.

Control
The conduct and management of any insurance company remains the sole
responsibility of its senior management and board of directors.

Inherent limits to solvency monitoring
While active solvency monitoring can reduce the risk of failure, some companies
may still fail because of unforeseen circumstances.

Disclosure of information
Disclosure is a powerful and cost-effective regulatory tool that strengthens
industry discipline and instills public confidence.

Tangible measures
Objective measures of regulatory effectiveness can enhance public confidence in
the system and demonstrate good value to insurance consumers.

IBC asks CCIR to consider the above principles in developing a regulatory
framework for the insurance industry.
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Q3. To move from enforcing rules to assessing degrees of achievement of
marketplace outcomes will require regulators to have a fulsome understanding of
the market and its participants. Regulatory understanding falls into three
categories:

1. The external environment;
2. Consumer and system-wide risks;
3. Market participants.

Question to Stakeholders: Can you suggest any methods regulators could adopt
to improve regulatory understanding?

A3. Regular Dialogue for Developing Understanding

IBC believes that the best way to achieve better regulatory understanding of the
insurance industry and the challenges faced by market participants is through
opportunities for open and statistically focused discussion as outlined by the
System Stewardship approach described above. This model provides for regular
and meaningful dialogue with government, consumer representatives, and
industry on the health of the auto insurance marketplace. The type of discourse
that could be established would focus on tracking a set of consistent and reliable
indicators that measure, on an annual basis, the affordability, stability and
competitiveness of the system, as well as consumer satisfaction. This annual
assessment — referred to as the “Balanced Scorecard” — could be used as a
platform on which to develop best practices with respect to both product design
and regulatory frameworks.

The Balanced Scorecard would be a key product of the System Stewardship
project, which is intended to encourage ongoing, adaptive, and responsive
partnerships between government and the industry. These partnerships would:

« facilitate appropriate, comprehensive and timely sharing of information;
and

e ensure a consistent approach in the way the government and industry
respond to early warning signs.

Accurate and credible information comes from the regular collection and analysis
of data that is delivered in time to prompt action, where required, and has
resonance with government and consumers. Measuring trends in complaints
regarding affordability, changes to purchasing patterns (e.g., percentage of
consumers buying only one cover) and changes in claims costs are examples of
how the sustainability of the auto insurance system can be assessed. A
sustainable system is one in which consumers are making informed decisions
about their auto insurance in a competitive market context and are satisfied with
their access and experience with a variety of products and services, and in which
insurers are earning a fair return.

Insurance Bureau of Canada, February 2008 --- IBC response to CCIR “An Approach to Risk-Based Market Conduct
Regulation’ Discussion Paper” Page 12





Complaint data can be an integral tool in the System Stewardship approach,
because it can assist regulators in understanding the marketplace. Detailed
complaint data is currently collected in both Ontario and Quebec, and IBC’s
understanding is that other provinces will be joining in this collection starting in
2009. Although it is a lagging rather than leading indicator, complaint data can be
categorized to align with the policy objectives established by regulators, and be
used to assess trends and to help foster the dialogue with regulators for the
purpose of gaining a better understanding the insurance system.

Other opportunities for discussion and education have already been established.
Starting in December 2007, IBC initiated regular quarterly meetings with CCIR to
discuss emerging issues in the insurance marketplace. The next meeting is
scheduled for April, 2008 in Montreal. These forums provide an excellent
opportunity for developing regulatory understanding of the insurance
marketplace.

In the fall of 2007, the President & CEO of IBC made a presentation to regulators
at the conference of the Canadian Auto Insurance Rate Regulators (CARR). This
venue provided an excellent opportunity for education and dialogue between the
regulators and IBC; insurers were able to present their views and engage in
cross-jurisdictional discussions with rate regulators. Appropriate, efficient
regulation of auto insurance should be a mutual goal of both rate regulators and
insurers. Therefore, taking the time to hear from one another about the issues
and trends in rate regulation is extremely important.

Q4. Regulators should emphasize governance as the focus of their risk analysis
and assessments of companies and intermediaries. It is the responsibility of
boards and senior management to adopt governance practices, policies,
procedures and systems that will lead to successful market conduct outcomes.
Regulators will expect and rely on good corporate governance as a means of
ensuring that individual firms and intermediaries are in compliance with
marketplace standards.

Question to Stakeholders: Reliance on governance is more easily applied to
insurers than to intermediaries. Are there equivalent alternatives?

A4. The best approach to regulatory oversight is one that relies on a company’s
own corporate governance to put in place the practices and procedures for
ensuring specified goals are achieved. In the past 15 years, there has been a
notable strengthening of effective internal controls at insurance companies,
including greater assurance that companies enact and adhere to their own
policies and procedures. There is opportunity for governments to consider these
heightened controls when regulators evaluate an insurer’'s market conduct. IBC’s
recent survey of company compliance with the Standards of Sound Marketplace

Insurance Bureau of Canada, February 2008 --- IBC response to CCIR “An Approach to Risk-Based Market Conduct
Regulation’ Discussion Paper” Page 13





Practice found the majority of the industry to have significant and improving
adoption and implementation of company policies and practices.

IBC recommends that principles of good governance can be applied to insurance
systems at large, under the leadership of government. Stating strategic system
goals and objectively measuring progress in meeting these goals through a
Balanced Scorecard-type of approach is increasingly common among public
sector entities. IBC believes that it is time to bring these approaches to the
insurance sector and its oversight.

The oversight of intermediaries may fall outside the purview of many individual
insurers, who do not have the capacity or contractual ability to regulate the
activities of the intermediaries they use. With respect to intermediary oversight,
our recommendation is that CCIR work with other regulators — such as brokers’
associations — to recommend standards to their membership, or for those
jurisdictions with broker oversight councils more focused corporate governance.

Q5. Question to Stakeholders: Assessing risk and acting in accordance with that
assessment are key aspects of risk-based regulation. In a market conduct
context, can you suggest other criteria regulators could use in determining which
things are most important?

Ab5. Other criteria regulators should consider important are:

1. Developing a stewardship approach;
2. Promoting informed and empowered consumers; and
3. Self-evaluative privilege.

Stewardship

The vast majority of all market conduct issues are related to the insurance cycle,
and the biggest risk to insurance consumers is market instability. Whatever
regulators may focus on, if they fail to take new approaches to addressing the
impacts of cyclical market dynamics, consumers will be the ones most affected.
Developing a stewardship approach would help to address key risks and foster
meaningful dialogue among government, consumer representatives, and industry
on the ongoing health and stability of the auto insurance marketplace. A
stewardship model would call for ongoing dialogue between governments and
stakeholders focused on tracking a set of consistent and reliable indicators of the
affordability, stability and competitiveness of the system, as well as consumer
satisfaction. All of these factors would be measured annually.
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Promoting Informed and Empowered consumers

CCIR should consider the actual impact on consumers of any changes proposed
to the regulatory oversight. While IBC expects that risk-based regulation would
reduce costs, CCIR should perform a cost/benefit assessment before making any
significant changes, in case those changes would increase system costs. IBC
suggests that there could be value in forming a consumer focus group and
drawing on consumer oriented market research to gain a better perspective on
what consumers want.

Self-evaluative privilege

The CCIR risk-based regulatory framework proposes to place reliance upon
management and boards of directors, including internal corporate governance
structures; therefore, the framework must be closely linked with the need for
implementing self-evaluative privilege protection. The CCIR Working Group on
Privilege issued a discussion paper in February 2006 on privilege and whistle-
blower protection. IBC has patrticipated in the consultation on this discussion
paper and has made submissions to CCIR on this issue. IBC supports self-
evaluative privilege and whistle-blower protection as necessary parts of a risk-
based regulatory model for insurance.

Privilege and whistle-blower protection are important to the insurance industry
because they protect information that has been prepared and packaged by
companies as part of a self-assessment in response to a survey or questionnaire
from an insurance regulator. Because the information is collected by a regulator,
insurers cannot be ordered to disclose it to, for example, a plaintiff's lawyer as
part of the discovery process in a lawsuit involving a policyholder. Because it
would allow companies and their employees to respond freely to regulators’
surveys, the creation of a self-evaluative privilege and whistle-blower protection
is an integral part of the move towards risk-based market conduct regulation.

Whistle-blower protection allows regulators to access information about insurers
while protecting the interests of the whistle-blower. This protection is important as
it provides protection immunity for the whistle-blowers against retaliation by way
of civil action for making the disclosure.

Self-evaluative privilege and whistle-blower protection must be created as part of
a provincial statute. Therefore, IBC suggests that it is critical that CCIR members
take the legislative steps necessary to amend their respective provincial laws to
include this privilege and this protection.
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Key Elements of a Risk-based Approach to Market Conduct Regulation

Appendix A
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Sent by electronic mail: ccir-ccrra@fsco.gov.on.ca

Dear Mr. Grist:

Subject: CCIR Consultation Paper: An Approach to Risk-Based Market
Conduct Regulation

Independent Financial Brokers of Canada (IFB) appreciates the opportunity to provide
input to the development of risk-based regulation for the insurance industry as it applies
to market conduct.

IFB is a professional, not for profit Association comprised of approximately 4,000 self-
employed, independent financial advisors across Canada. The majority of our members
hold life and health insurance licenses and mutual fund licenses. A smaller number are
licensed as general insurance brokers or securities registrants. Our comments, therefore,
will be restricted to the potential effects of this consultation paper on independent
life/health insurance intermediaries.

We understand that the risk-based approach outlined in this consultation paper is intended
to stimulate discussion and that the CCIR will use the input gathered from stakeholders to
build upon the proposals identified to develop this approach further. In our response, we
have identified two principles which overlay our discussion. We then identify some key
building blocks which we see as fundamental to achieving the goal of reducing the day-
to-day oversight of insurance regulators, while preserving the public’s confidence in the
life insurance industry and the distribution of its products.





The risk-based approach outlined in this consultation paper generally reflects the
principles-based approach insurance regulators have already adopted with the industry.
Most recently we have seen this approach successfully applied to the CCIR investigation
into sales practices of insurers and intermediaries. This was an example where the
industry and regulators worked together to improve intermediaries’ level of disclosure of
potential conflicts of interests to consumers. We believe that such examples demonstrate
that this is a responsive industry dedicated to collaborative efforts to support those who
provide life/health insurance products to the public.

Having said this, we have difficulty in extending some of the risk-based principles
identified in this paper to independent brokers as we find them more fitting when applied
at the insurance company level. In fact, we are concerned that under this model
insurance regulators may be looking to insurance companies to provide more day to day
market conduct supervision of intermediaries, and at the same time looking to reduce
their own regulatory burden — an approach which we would not find to be appropriate.
Regulators already have the means to enforce these standards on individual
intermediaries through regular audits, monitoring of consumer complaints, etc.

Introduction
We have identified two key principles related to this discussion. The first relates to
competition and the second relates to the need for increased harmonization.

Principle 1: ~ Competition helps to ensure product availability and choice.

Life and health insurance may be distributed by career agents who represent one
company, independent brokers who represent multiple companies, salaried employees,
and direct marketers. Any approach to market conduct regulation should be examined in
the context of each of these methods of distribution, so as not to erect barriers which
might disadvantage any one sales channel over another. For example, as noted above,
IFB could not support an approach which infers greater supervisory or regulatory
authority over independent brokers by insurance companies. Such an approach would
undermine these brokers’ independent status in the marketplace and may well reduce
their ability to offer a range of competitive products to consumers. In the end, this would
hurt consumers by reducing the choices available to them.

Ultimately, healthy competition benefits consumers by ensuring that insurance products
are affordably priced, that there is sufficient product choice, and that a range of products
is accessible. Regulation plays an important role in this process by ensuring that those
who sell insurance to the public are appropriately licensed and meet minimum standards
to maintain this license.

Associations, such as ours, aid by furthering the level of knowledge and understanding of
these standards amongst intermediaries, and encouraging compliant business practices.
Even where provincial regulation does not exist, our members are bound by the IFB Code
of Ethics and we support voluntary adherence to industry standards. As an example of
this, we developed information and tools for advisors to address the management and





disclosure of potential conflicts of interests to clients and have urged all brokers to adopt
such practices, regardless of whether a mandatory provincial requirement to do so exists.

Principle 2:  Increased regulatory harmonization and standardization is required for
the success of a risk-based approach.

The second principle is the need for regulatory commitment to harmonization across
provincial jurisdictions. This will greatly enhance the success of principles or risk-based
regulation by reducing the regulatory fragmentation that exists today.

IFB recognizes and values the work insurance regulators have done to reduce inter-
provincial/territorial barriers to-date. However, there still remains much to be
accomplished. Intermediaries and their clients alike would greatly benefit from a
regulatory landscape whereby the various jurisdictions adopt similar rules. This would
reduce the time and cost currently incurred by advisors who are licensed, or who seek to
become licensed, in multiple jurisdictions. A simplified regulatory environment, by
reducing confusion, will increase the overall level of compliance which, in turn, will lead
to a greater level of consumer protection.

Competition is hampered if advisors perceive that barriers to entry exist in a particular
jurisdiction and this ultimately results in less choice for consumers. In addition, it can be
difficult and sometimes confusing for national organizations, such as ours, to respond
when differing perceptions of risk are set by various regulators.

Setting acceptable standards for the market conduct of intermediaries

Although insurance is distributed to the public in a number of ways, an insurance broker
or agent is often the first point of contact for consumers considering the purchase of
life/health insurance. It is important that consumers receive advice from knowledgeable,
well-qualified professionals who can accurately assess their clients’ financial needs and
recommend suitable products. Below are the requirements we see as essential to securing
this outcome.

i.  Insurance advisors must be licensed
The licensing process demands that certain entry qualifications must be met by
prospective life agent/brokers including their suitability for a position of trust and
successful completion of the LLQP, among others. Many provincial jurisdictions have
also specified ongoing requirements that must be met to retain the license. Some
regulators provide consumers with the ability to check if a particular individual is validly
licensed. This gives consumers a valuable tool to help detect improper market conduct
and fraudulent behaviour. This, combined with an easily accessible complaint
mechanism, helps reduce the likelihood that such behaviour will go undetected for any
significant period of time and eases the burden of detection for regulators. Empowering
consumers at all stages of the transaction makes them a powerful partner in regulation.

IFB believes that insurance should only be provided by licensed insurance professionals.
This should be a basic standard in every jurisdiction. Insurance advice and sales by





unlicensed individuals puts consumers at risk and reduces public confidence. In this
regard, we are pleased that the CCIR has recently issued a consultation paper on
incidental insurance which will provide the opportunity for further discussion on this
point.

ii.  Adherence to a code of ethics
Just as companies must adopt good governance policies and practices to ensure
successful market conduct outcomes, a code of ethics provides individual intermediaries
with a similar framework for their business dealings. To date, some provinces have
adopted a code of conduct or code of ethics for insurance licensees. Advisor associations
have similar requirements. For example, IFB requires its members to adhere to a formal
Code of Ethics as a condition of membership. IFB members are committed to serving the
needs of their clients and putting their needs ahead of their own. It is the first principle in
our association’s Code of Ethics, and our members’ livelihoods depend on it.

While it is widely recognized in common law that financial advisors have a fiduciary
duty of care, we believe that adherence to a specific set of guidelines increases the
likelihood that individual advisors will be cognizant of their responsibilities. Therefore,
we support each jurisdiction adopting a formal code of ethics, ideally based on that
developed by the Joint Forum of Financial Market Regulators (Joint Forum). This level
of consistency would help advisors and consumers to understand the duty of care that is
expected of all those who provide financial advice, irrespective of whether they belong to
an association which has this requirement.

This paper has asked stakeholders to comment on governance practices for
intermediaries. The paper sets out that ““Regulators will expect and rely on good
corporate governance as a means of ensuring that individual firms and intermediaries
are in compliance with marketplace standards™. We are concerned that applying this
view of corporate governance to intermediaries may lead to the suggestion that insurance
companies should have greater responsibilities to regulate or supervise intermediaries in
order to save the resources of the regulators. While this approach may be appropriate in
an employee-employer situation or for career agents, it is not when an independent broker
is involved.

Independent brokers have chosen to represent more than one insurance company and it
must be remembered that these companies compete in the market. Transferring or
inferring market conduct supervisory responsibilities to companies will create conflict of
interest situations for companies, vis-a-vis independent brokers. Regulatory insurance
bodies are better positioned to evaluate marketplace compliance. Regulators function as
impartial arbitrators and have a set process to follow in an investigation and dispute
resolution systems in place that the broker can invoke.

iii.  Ongoing education
This consultation paper notes there is value in regulators understanding the external
environment they regulate, including relevant economic and business conditions. This is
equally important when viewed in the context of individual licensees. Some provinces





(but not all) require life licensees to earn a set number of continuing education credits
before their license can be renewed. It is challenging for those in the financial services
field to ensure their knowledge is current. This is an industry where new and more
complex products are developed and come to market on a regular basis. It is essential,
therefore, that those who recommend these products to the public fully understand their
value within a portfolio and the risk associated with such investments. IFB strongly
believes in the value of ongoing education, as attested to by our being a major provider of
educational events for financial advisors. We support CE as a requirement for all
jurisdictions.

We note that Canada’s anti-money laundering and anti-terrorist financing regulatory
regime also takes a risk-based approach. It has set new obligations for life insurance
brokers and agents as of June 2008, one of which is to adhere to ongoing training.

iv.  Errors and omissions insurance
This is another area of regulatory inconsistency, yet is fundamental to consumer
protection. Some jurisdictions require individual and corporate insurance licensees to
maintain a prescribed amount of E&O insurance in order to acquire and retain their
license. Others have no such requirement. Some insurers and MGAs require that those
they do business with maintain E&O coverage. E&O insurance contributes greatly to
consumer protection by providing individuals with a source of financial redress. IFB
supports independent life insurance brokers in this by offering a comprehensive plan at
an affordable cost. In addition, our plan separately offers corporate cover. We believe
that consumers would be better served and more equally treated, if E&O coverage was
required for all licensees, regardless of their jurisdiction of residence.

v.  Building consumer awareness
A well-informed consumer is undoubtedly in a better position to make an educated
decision when confronted with different insurance options. Regulators and the insurance
industry have made significant improvements in making decision-making information
more accessible to the public, through plain language documentation, websites, conflict
of interest disclosures, complaint resolution mechanisms, etc. As noted above, providing
consumers with the means to check if a particular advisor holds a valid license is another
powerful tool.

vi.  Improving regulatory understanding
Regulators need to understand the market they regulate. Several suggestions as to how
this can be achieved have been identified in this paper. We would like to suggest that in
addition, regulators engage intermediaries and their associations in regular discussions so
they can gain insight and feedback related to marketplace issues. IFB Educational
Summits provide examples of such an opportunity. Brokers know their clients’ needs,
the regulatory requirements that work and the ones which miss the mark.

Enforcing acceptable standards of market conduct for intermediaries
Monitoring compliance with set regulatory standards is of course the role of the regulator.
Lack of compliance can be tracked using certain indicators, such as consumer complaints






and on-site audits. The means to do so already exists. Some provincial regulators use
these tools now. Under a risk-based model, it is proposed that regulators would
investigate more thoroughly the market conduct practices of licensees who have been
identified as at higher risk for non-compliance. Those who demonstrate a greater level of
compliance would receive less intrusive regulatory scrutiny.

This is an example where advisors who are members of an industry association, like IFB,
benefit. We support our members by providing ongoing regulatory and compliance
information, interpreting the effects of regulation on their business practices and
providing tools to help them meet their compliance requirements, in addition to our code
of ethics. We acknowledge that there are many life-licensed agents and brokers who
choose not to belong to an association and must undertake this research on their own.
We would expect that members of IFB and other advisor associations would be less
likely to be the subject of regulatory scrutiny because of this support.

Conclusion

In conclusion, IFB generally supports an approach to regulation which is based on
cooperation amongst all participants, including regulators. However, we reiterate that
there should be no negative affects on those who operate independently within this
market, and that the likelihood of success of the proposed system will be far higher if
regulators and industry participants can rely on a similar licensing standard across
Canada. This will ease the burden of regulation on participants and regulators alike and
help ensure that Canadians, regardless of the jurisdiction in which they reside, receive
competent advice from advisors and have access to financial restitution in the event of a
dispute.

We thank the CCIR for the opportunity to present our views and look forward to

continuing this dialogue as further refinements to the model are made.

Yours truly,

John Whaley
Executive Director

Email: jaw@ifbc.ca

200 — 4284 Village Centre Court
Mississauga ON L4Z 1S2
Tel: (905) 279-2727; Toll-free: 1-888-654-333
Website: www.ifbc.ca
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Paul G. McKay

VP & Chief Compliance Officer
Manulife Financial

500 King Street North
Waterloo, ON N2J4Co6

CCIR Secretariat

5160 Yonge Street

Box 85, 17" Floor
Toronto, Ontario M2N 6L.9

March 13, 2008
Sir or Madam:
Re: CCIR Consultation Paper on Risk-Based Market Conduct Regulation

[ am writing on behalf of Manulife Financial to provide comment on the above-referenced consultation
paper. We have worked with the CLHIA on the development of an industry response and support the
comments and ideas put forth by the Association.

Manulife Financial strongly supports the continuing evolution of ‘principles-based” and ‘risk-based”
insurance regulation in Canada and commends the CCIR for this initiative.

Canadian insurance regulation has become increasingly *principles-based’. We understand this to refer to
the practice that regulators establish and communicate desired outcomes, objectives or ‘principles’ that
align with high-level regulatory goals. Rather than regulators designing and mandating operational ‘rules’,
each firm designs and implements practices and measures to achieve the expected outcomes. Regulators
supervise and monitor the ability of market participants to meet the desired outcomes and also identify and
manage emerging issues and systemic risks.

We understand risk-based market regulation to refer to a model where regulators and market participants
continually identify, assess and monitor various risks. Regulators and firms allocate resources in
accordance with the risk assessment. Regulators communicate their assessment of various types of risks a
firm can face and work with firms to ensure that each firm’s risk assessment and allocation of resources is
appropriate.

We encourage the CCIR to continne 10 collaharate with stakeholders in the development of the framewnrk
and details of a risk-based market conduct regulation system. We lock forward to participating in
continuing dialogue. Canadian risk-based prudential regulation has been internationally recognized as a
great success and a model. We are confident that risk-based market conduct regulation can be equally
successful.

Yours very truly,
<=7
»
2

Paul G. McKay

500 King Street North,

Waterloo, ON N2J 4C6
www.manulife.ca

The Manufacturers Life Insurance Company
Manulife Financial and the block design are registered service marks and trademarks of The Manufacturers Life Insurance Company
and are used by it and its affiliates including Manulife Financial Corparation.






ONTARIO MUTUAL INSURANCE ASSOCIATION

1305 Bishop Street North Tel: (519) 622-9220
P.O. Box 3187 Fax: (519) 622-9227
Cambridge ON N3H 4S6 » Established 1882 + www.omia.com

February 29, 2008

CCIR Secretariat

5160 Yonge Street

Box 85, 17" Floor
Toronto, ON M2N 6L9

Re: Risk-Based Market Conduct Regulation (RbMCR)

Dear CCIR:

Thank you for the opportunity to provide input on your paper titled “An Approach to Risk-Based
Market Conduct Regulation”.

The Ontario Mutual Insurance Association is the trade association for the 45 policyholder-owned
members of the Fire Mutuals Guarantee Fund. Our members operate only in Ontario. They are
all guided by boards of directors of six or nine policyholders. They are located in small towns
across rural Ontario with a few exceptions.

We support the concept of risk-based market conduct regulation, but having had a “taste” of
RbMCR here in Ontario already, we have some suggestions to make as a trade association for
the smallest of the insurance industry players, who we will add, have had a long history of high-
level consumer satisfaction, very sound financial results and minimal concern to our regulator.
We see the advantage of ROMCR being that it is more preventative than the “catch and punish”
style of regulation. The disadvantage is that all insurers must go through the processes (e.g.
surveys, reports, documentation of processes etc.) whether they would have offended or not. We
believe that the key to a successful RoMCR system is that it needs to be applied in a way that is
appropriate for each segment of the industry recognizing that not all segments create the same
degree of risk.

The “micro level outcomes” set out in your paper of fair treatment of clients, proper disclosure,
compliance with laws and good corporate governance, are well defined as are the “systemic level
outcomes” of stable marketplace, proactive identification of issues and fair dispute resolution.

We offer the following suggestions:





a. A stepped approach should be considered rather than a one size fits all blanket
application of the process. Perhaps, a first stage overall regulatory assessment of the risk
at hand should be made before the process is applied. RoMCR should be tailored as much
as possible to fit the size of the company that is being regulated, taking into account the
probability of a negative outcome and the potential magnitude of the outcome.

b. There should be an appropriate (i.e. non-intrusive) ongoing communication between the
regulator and regulated entity to ensure that the regulator has a good “feel” for the
industry player that is being regulated.

c. Recognize that it is not practical to expect that insurance companies will be able to
exercise significant control over intermediaries that are independent contractors such as
brokers in Ontario. Most insurance companies look upon brokers as their customers. Of
course, we agree that insurers must be responsible for their agents.

d. The “tools” that have been described (diagnostic, monitoring, preventative, remedial and
enforcement) should be applied in the most practical way for the situation taking into
account the size and scope of the operation that is being regulated. A tool that might be
appropriate for a large, multi-jurisdictional insurer could be very inappropriate for a small
regional insurer.

e. Recognize that over-emphasis on preventative measures can create a negative air about
our industry. For example, some of the information that we are now obligated to
prominently display on our websites referring to privacy, consumer rights, disclosure of
intermediary compensation, conflict of interest etc. can tend to cast an air of negativity
over an industry that already is challenged to maintain its image —even though there has
been minimal evidence of violation in any of these areas to date.

f.  Consumer complaints directed to the regulator are probably the best indicator of a need
for regulatory intervention. If consumers have easy access to the regulator and can easily
lodge complains and complaints are not being received, we should be able to conclude
that things are in order. There should not be too much emphasis placed on documenting
the level of complaints if complaints are minimal.

Thank you for the opportunity to provide input.

Very truly yours,

AN

Glen Johnson, B.A., C.A.E.
President
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Introduction

Thank you for the opportunity of presenting this position paper on the recent consultation
paper on An Approach to Risk-based Market Conduct Regulation. The Third Party
Administrators’ Association of Canada (TPAAC) is an association of a number of Third Party
administrators who have formed an association for the purpose of providing its members a
voice in the larger insurance market with insurers and regulators. As well, we wish to present a
unified approach to the provision of services to consumers. We do not represent the industry
as a whole but believe we can present views that would be shared by most TPA’s in our field. In
an effort to ensure prospective members of the Association work towards best practices in our
industry, they undergo a process audit and answer questions that measure their current
practices opposite those standards.

We wish to respond to the consultation paper; however, we first wish to express appreciation
to the great work being done by the CCIR in approaching the industry to change how
stakeholders view the services we offer opposite the needs of the consumer. We feel these
initiatives are intended to make us look at the end in mind, the consumer, which allows us to
shape practices that reflect those end objectives.

Our discussion will be confined to our industry for the most part but will also address the
overall Insurance industry and how the Risk Based approach will allow for a more focused
approach to providing services and products to the consumer and at the same time respect the
entrepreneurial spirit that this industry generates.
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Risk Based Market Regulation

We believe this is the most forward thinking method to be able to deal with the ever changing
market and the dilemma, which is that fixed rules will never be able to remain current relative
to changing industry practices. As an illustration there are a number of areas where insurance
products and services are being offered that do not fall under the purview of the CCIR members
such as TPA’s, incidental selling of insurance products by unlicensed individuals, services being
offered by insurance agents that do not fall under their licensing regulations etc. Current
regulation and guidelines are not equipped to foresee all the changes that have or are occurring
in the marketplace.

Effect of Risk Based Evaluation

We see that putting the onus on the providers to assess the risk associated with the services
and products they offer allows for a certain degree of self evaluation and effective governance.
However, even with this approach there is always the danger that without consequences for
poor governance, service providers could go towards the least cost approach often at the
expense of their customers and ultimately their own company and industry. To avoid this and
to be able to ensure best practices are being used by all companies we feel Associations such as
Advocis, TPAAC, CLHIA, etc. can establish standards that their members must adhere to, to be
in good standing in the organization. These Associations can work closely with the CCIR in
helping identify areas of concern to both organizations and the members that the Associations
represent, to ensure best practices are being met. As a result of this close consultative process,
changes in the industry can be responded to by those who work in it and recognize potential
challenges that may need to be addressed.

Application of Association Mandates

If Associations are the key element in the establishment and maintenance of Risk Based
Regulation in close consultation with the CCIR, it is paramount that membership in these
Associations becomes an expectation if not a requirement of the CCIR. This will allow for a
uniform application of agreed to Best Practices. It does not prevent the Association members
from being able to conduct business practices in a competitive fashion with other members or
achieve their business objectives. It does ensure, however, that members of their respective
Associations will use best practices to the benefit of the customers they serve. A good example
of this is the CLHIA where over the years they have worked closely with the CCIR to ensure their
members satisfy the concerns of the CCIR in protecting the consumers from practices that
would detrimentally affect the consumer. If in consultation with the CCIR all aspects of the
industry are represented by the various industry sector Associations, there is little chance of
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areas of the industry being left unattended and thus not subject to to risk evaluation inherent
in the Risk Based Regulation methods being considered.

Implementation

This approach, we believe, would meet the objectives expressed in the consultative paper and
at the same time expedite the implementation of the Risk Based approach. Here is how we
envisage this being done:

e |dentify and engage the Associations that represent the disparate participants of this
industry

e |n consultation with each of these Associations have them identify all aspects of their
various industry segments that can impact the consumer

e Ask each of the Associations to identify how they might protect consumers in areas
where the consumer is currently or could be at risk.

e Ensure that practices are in place by members of the respective Associations to meet
these identified risks

e Have these practices publicised for the public in such a way that consumers can know
what to expect from industry participants they engage to provide services.

e Have ongoing consultative meetings with each of the Associations on a periodic
scheduled basis where reports are submitted by the various Associations:

0 lllustrating how their members are meeting best practices,

0 Indicating how the Association is helping those who do not meet best practices
to change to meet those requirements,

0 And, if necessary, identify any actions that had to be taken by the Association to
correct behaviour detrimental to the industry.

e Identify changes in the industry that might impact the consumer negatively and how the
Association is meeting those concerns.

Using an approach similar to this would allow the CCIR members to meet their mandate in
applying the risk based approach to regulation and remove the need for legislative regulations
for the industry. This is not to say that there may not be some necessity to have legislated or
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voluntary regulation in some areas, but the bulk of the industry would be governed by a risk
based regulation approach.

Conclusion

We believe there are many approaches that can be taken to a Risk Based Regulatory approach.
However, one that involves the Stakeholders of all aspects of the industry through their
representative Associations in consultation with the CCIR will reasonably and hopefully ensure
the CCIR’s objectives are met; that is to protect the consumer from any adverse experience.

Thank you for the opportunity of presenting this Consultative paper.
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7 mars 2008

Secrétariat du CCRRA
5160, rue Yonge, C.P. 85
17° étage

Toronto (Ontario) M2N 6L9

Madame, Monsieur,

L'Association canadienne des compagnies d'assurances de personnes (ACCAP) est
heureuse de soumettre des observations au sujet du rapport, publié¢ par le Conseil
canadien des responsables de la réglementation d'assurance (CCRRA), intitulé Approche
de réglementation des pratiques de I'industrie axée sur le risque.

L’ACCAP, fondée en 1894, est une association a adhésion libre représentant les intéréts
communs des sociétés d'assurances de personnes. Ses membres détiennent 99 p. 100 des
assurances vie et maladie en vigueur au Canada et contribuent au bien-étre financier de
millions de personnes au pays, leur fournissant une vaste gamme de produits destinés a
assurer leur sécurité financiere.

Nous aimerions tout d'abord féliciter le CCRRA pour son approche novatrice visant a
faire évoluer la réglementation des pratiques commerciales. L'amorce d'un dialogue est
une étape importante permettant d'assurer la participation de tous les intervenants et de
progresser vers un nouveau cadre qui soit efficient et efficace, tant du point de vue de la
surveillance réglementaire que de son respect par I'industrie.

Réglementation fondée a la fois sur des principes et sur le risque

Le rapport souligne d'abord les difficultés que pose I'application de méthodes axées sur le
risque (méthodes qu'emploie le BSIF dans le cadre de ses régles de prudence depuis
1999) a la réglementation des pratiques de l'industrie, et sollicite des observations sur la
facon dont cela pourrait se faire.

Avant de formuler des observations sur cette question, nous croyons qu'il convient
d'apporter quelques éclaircissements d'ordre terminologique. Les termes « réglementation
axée sur le risque » et « réglementation fondée sur des principes » sont couramment
utilisés, parfois de facon interchangeable. Or, selon nous, ils désignent des concepts
distincts pouvant étre complémentaires et utilisés de facon intégrée.

Ce qui suit illustre notre propos :

En vertu dun régime réglementaire fondé sur des principes, les organismes de
réglementation formulent leurs attentes sous forme de principes clés qui s'alignent sur les
objectifs d'intérét public. Cette approche favorise un climat ou chaque participant au
marché peut déterminer la meilleure fagon de satisfaire aux attentes, en fonction de son
profil de risque et de son modeéle opérationnel.






La réglementation axée sur le risque a davantage a voir avec la fagon dont les organismes
de réglementation exercent leur surveillance. Du point de vue des autorités, il s'agit
d'affecter les ressources en priorité aux domaines considérés comme posant les plus
grands risques. Il s'agit aussi d'encourager les participants au marché a adopter de saines
pratiques de gouvernance et des pratiques exemplaires, lesquelles contribuent a atténuer
le risque et permettent aux organismes de réglementation de se concentrer sur les risques
les plus graves. L'efficacité de ce régime repose sur un dialogue franc et clair entre les
autorités et les participants au marche.

Dans un régime intégrant les deux approches, les autorités doivent avoir I'assurance que
les participants au marché ont en place des processus leur permettant d'évaluer
correctement leurs risques et de satisfaire aux attentes des autorités. En outre, elles
doivent elles-mémes se doter de processus pour repérer les tendances susceptibles
d'entrainer de nouveaux risques, a I'égard desquels les participants au marché établissent,
a leur tour, des processus en fonction des résultats attendus, et tenant compte de leur
propre évaluation des risques que présente leur modele opérationnel.

Certains craignent que, dans les faits, de nouvelles approches de réglementation ne
fassent qu'alourdir le régime en place. Il faudra faire en sorte d'éviter que cela ne se
produise et veiller a ce qu'un régime réglementaire fondeé a la fois sur des principes et sur
le risque favorise bel et bien I'efficience, tant pour les organismes de réglementation que
pour les entites visées.

Nous recommandons vivement I'établissement de principes pancanadiens, par le
truchement du CCRRA en consultation avec les intervenants. A moins qu'une situation
spéciale ne se présente qui justifie I'application de regles précises, le mode d'application
des principes établis devrait étre déterminé par les participants au marché, et ce, partout
au pays. L'uniformité entre les membres du CCRRA est également importante. Si les
principes du CCRRA étaient interprétés differemment par chacun des territoires de
compétence ou si certains les assortissaient de regles uniques, cela irait a I'encontre de
I'objectif visé et engendrerait de la confusion chez les participants au marché.

Voici deux exemples actuels de réglementation des pratiques commerciales fondée a la
fois sur des principes et sur le risque.

L'article 12 du Reéglement de I'Ontario 347/04 exige que l'assureur mette sur pied et
tienne un systeme qui permette un examen sélectif des agents en fonction de leur aptitude
a exercer les activités, et de faire rapport si un agent n'est pas apte a exercer. Le
Reglement ne mentionne pas comment les assureurs doivent procéder pour satisfaire a
ces exigences; il laisse a chacun la responsabilité d'élaborer un systéme qui convienne a
son modeéle opérationnel et aux canaux de distribution qu'il utilise. Sous I'égide de
I'ACCAP, l'industrie des assurances de personnes a mis au point une ligne directrice plus
détaillée (LD8, Sélection des intermédiaires et déclaration des irrégularités) ou est
précisé en quoi peut consister ce systéme de sélection. Soulignons que, dans le cadre du
processus d'‘élaboration de sa ligne directrice, 'ACCAP a recueilli les vues des
organismes de réglementation afin de s'assurer que les attentes soient comprises de la





méme facon par tous et que les normes de I'industrie puissent appuyer et compléter les
principes réglementaires. Des normes a I'échelle de l'industrie ont ainsi été établies. Dans
cet exemple, ce sont les déclarations que font les assureurs lorsqu'un intermédiaire
commet une irrégularité qui permettent aux autorités de surveiller les tendances
problématiques.

Le second exemple est celui des principes de gestion des conflits d'intéréts qu'ont
entérinés le CCRRA et les CISRO en 2006. Par I'entremise de 'ACCAP et d'autres
organismes sectoriels, les sociétés et l'industrie dans son ensemble ont passé en revue
leurs propres pratiques afin de s'assurer qu'elles reflétaient adéquatement lesdits
principes. L'ACCAP a adopté deux nouvelles lignes directrices a I'appui de ces principes
(LD13, Structures de rémunération — Gestion des conflits d'intéréts, et LD14,
Confirmation de la communication de renseignements concernant les conseillers). Ici, les
outils dont disposent les organismes de réglementation sont le sondage qui a été mené
aupres des intermédiaires a I'été 2007, et celui qui est actuellement mené aupres des
sociétes.

Résultats

Dans le rapport, il est question de «résultats a I'échelle locale » et de « résultats
systémiques », résultats qui semblent constituer la base d'un régime fondé sur des
principes. Les « résultats a I'échelle locale », en particulier, s'apparentent aux principes
de conduite des affaires établis par I'Autorité en matiére de services financiers du
Royaume-Uni.

Les avantages découlant d'un régime de ce type (transparence, parallélisme avec la
gouvernance d'entreprise, démarche proactive, ciblage systémique du marché et des
consommateurs, accroissement de I'efficacité de la réglementation et réduction des codts
associés a celle-ci pour les participants) sont clairement décrits dans le rapport.

Principes de réglementation des pratiques de I'industrie axée sur le risque
Six principes de réglementation sont énonceés dans le rapport. Nous présentons de bréves
observations sur chacun :

1. Faciliter la compréhension
(Question adressée aux intervenants : Pouvez-vous proposer des méthodes
gue pourraient adopter les organismes de réglementation en vue d'améliorer
la compréhension en matiére de réglementation?)

Le rapport suggere que les principaux outils pour bien comprendre le marché
sont I'étude de I'environnement externe par le biais de la consultation des médias
et des analyses de marché effectuées par des entités indépendantes, y compris
d'autres organismes gouvernementaux; le repérage des risques associés aux
consommateurs et a I'ensemble du systeme au moyen d'études officieuses ou de
rencontres avec les dirigeants d'entreprises; et I'information contenue dans les
plaintes de particuliers.





Cette liste parait raisonnable et exhaustive. Bien sdr, les organismes de
réglementation des assurances des divers territoires de compétence devraient
appliquer une approche active et intégrée. Un mécanisme serait-il établi par le
truchement du CCRRA?

Recours a la gouvernance et au controle

(Question adressee aux intervenants : Le recours a la gouvernance s‘applique
mieux aux assureurs qu'aux intermédiaires. Existe-il des mesures
équivalentes?)

Le rapport suggere qu'il incombe aux conseils d'administration et aux cadres
supérieurs d'adopter des pratiques, des politiques, des méthodes et des systemes
de gouvernance qui permettront d'atteindre les résultats visés sur le marché, mais
se demande comment les intermédiaires s'acquitteraient de cette responsabilité.

Les résultats visés sur le plan de l'interaction des intermédiaires et des clients sont
atteints lorsque les clients sont satisfaits du service qu'ils ont recu, que le produit
souscrit répond a leurs besoins, et qu'ils ont une bonne compréhension de ce
produit. Pour ce qui est de la gouvernance des intermédiaires, ceux-ci sont visés
par diverses mesures ayant pour effet d'imposer des normes quant a leur conduite
et & leurs pratiques. Ces mesures sont instaurées par les organismes de
réglementation dans le cadre de la formation requise en vue de I'obtention du
permis d'agent (programme PQPAYV), des exigences de formation continue, de la
réglementation et de son application; par les assureurs, dans le cadre des codes de
déontologie, de la surveillance et d'une communication continue sur des questions
touchant les pratiqgues commerciales; enfin, par les associations de conseillers et
au moyen d'une formation continue, pour faire en sorte que les intermédiaires
soient bien conscients de leurs obligations (en ce qui concerne notamment les
exigences de maintien du permis, comme l'assurance erreurs et omissions et la
formation continue; la surveillance dans le cadre de la lutte contre le blanchiment
d'argent et le financement des activités terroristes; les obligations réglementaires
propres au territoire de compétence concerné; la connaissance de principes,
comme ceux du CCRRA et des CISRO en matiére de gestion des conflits
d'intéréts; I'adhésion aux codes de déontologie des assureurs et des associations de
conseillers). Les outils de communication comprennent les avis, les séminaires et
les cours de formation continue, tandis que les outils de surveillance comprennent
les vérifications, les sondages et Il'attestation des intermédiaires (p. ex., sur la
demande de renouvellement du permis et les propositions d'assurance vie).

Jugement
Le rapport suggere que, vu leurs ressources limitées, les organismes de
réglementation se penchent d'abord sur les questions les plus importantes.

C'est la une suggestion sensée, que nous appuyons. Il sera important de créer des
outils permettant de recueillir I'information pour évaluer les situations et allouer
les ressources selon la priorité.





Evaluation et gestion du risque

(Question adressée aux intervenants : L'évaluation du risque et I'adoption de
comportements fondes sur cette évaluation sont des aspects importants de la
réglementation axée sur le risque. Dans le contexte des pratiques de
I'industrie, pouvez-vous proposer d'autres criteres dont pourraient se servir
les organismes pour déterminer les questions les plus importantes?)

Le rapport suggere que les organismes de réglementation réagissent de facon
pondérée au risque et qu'ils tiennent compte des conditions du marché, des profils
de risque (la taille, la nature et la complexité du participant), des enjeux
importants, de toute mesure d'atténuation prise par le participant et des résultats
des controles antérieurs.

Nous appuyons les criteres susmentionnés. Ajoutons que, lorsque I'évaluation du
risque améne a conclure gu'une mesure visant lI'application doit étre prise par les
autorités, cette mesure devrait étre efficace et appliquée en temps voulu. Par
exemple, lorsqu'un assureur déclare une irrégularitté commise par un
intermédiaire, il s'agit la d'une indication claire qu'il existe un risque, et que les
organismes de réglementation doivent enquéter et agir sans tarder.

Usage sélectif des outils

Le rapport suggére que les organismes de réglementation aient acces a un large
éventail d'outils, dont les suivants : outils diagnostiques congus pour cerner,
évaluer et mesurer les risques; outils de surveillance (comme des visites
effectuées par des équipes de surveillance); outils préventifs congus pour atténuer
les risques cernés (p. ex., lettres adressées aux chefs de direction/conseils
d'administration); outils de redressement congus pour réagir aux risques
lorsqu'ils se présentent (p. ex., exercice des pouvoirs d'intervention); et outils
d'application de la loi (révocation d'autorisations ou poursuites judiciaires).

Les outils suggérés sont raisonnables. Nous aimerions faire une suggestion et
formuler deux observations.

Le dialogue avec les intervenants et l'industrie, mentionné a la partie
« Coopération », se révele souvent étre aussi efficace qu'un questionnaire
d'autoévaluation, et devrait étre retenu a la fois comme un outil diagnostique et un
outil permettant d'aider les autorités & comprendre le marche.

Nous voulons émettre une mise en garde contre un recours excessif ou superflu
aux questionnaires, qui pourrait venir alourdir le fardeau qu'assument les
participants au marché.

En outre, une fois qu'un questionnaire a permis de déterminer que le cadre de
gestion du risque et les contrdles internes d'une société sont adéquats pour les
besoins des pratiques commerciales, I'on pourrait s'attendre a ce qu'a l'avenir
d'autres autoévaluations aient lieu uniquement si elles sont absolument





nécessaires. C'est la un aspect important d'une approche axée sur le risque : les
participants au marché dont les risques sont bien gérés ne sont évalués que
périodiquement ou si un risque précis est repéré. Nous développons ci-apres la
question des autoevaluations et du privilége.

6. Coopération
Le rapport indique que la coopération et le partage de l'information entre
I'industrie et les organismes de réglementation sont essentiels a la bonne
compréhension des risques et de I'évolution du marché.

Nous sommes d'accord avec cette observation. Nous suggeérerions en outre qu'un
groupe d'étude CCRRA-industrie, par exemple, soit mis en place afin de faciliter
la compréhension commune d'un cadre de réglementation des pratiques
commerciales axée sur le risque et de favoriser une communication accrue sur une
base permanente.

Privilége

Etant donné que, dans le contexte d'une approche axée sur le risque, les autoévaluations
de l'industrie constitueraient un outil diagnostique clé, il serait essentiel d'intégrer au
cadre un privilege relatif a l'autoévaluation de la conformité. Dans son document de
discussion publié en décembre 2005, intitulé Le privilege et la protection du
dénonciateur, le CCRRA faisait remarquer que « les responsables ne veulent pas que
cette crainte des assureurs [que l'information serve de preuve lors de proces] ait des
répercussions negatives sur I’objectif de protection du public visé par I’instauration de ce
systeme de réglementation fondée sur les auto-évaluations du risque. En somme, le
privilege servira a promouvoir l'utilisation efficace et économique des ressources
disponibles dans le cadre du systéme de réglementation basé sur le risque. »

Bien que le CCRRA reconnaisse I'importance du privilége d'origine législative, a I'heure
actuelle seuls quelques territoires de compétence ont pris des mesures pour l'intégrer dans
leurs lois. Nous exhortons le CCRRA a insister aupres de tous ses territoires membres sur
I'importance d'avoir en place des dispositions Iégislatives en ce sens, et ce, dans les plus
brefs délais.

Role des normes de I'industrie

L'industrie des assurances de personnes s'est engagée il y a des décennies a se doter de
normes responsables et adaptées aux besoins. Cette approche, dont attestent les lignes
directrices de I'ACCAP, combinée & la collaboration et & la consultation continues avec
les organismes de réglementation, devrait constituer un élément clé d'un régime de
réglementation fondé a la fois sur des principes et sur le risque.

Prochaines étapes

Avec ce rapport est franchie une premiére étape importante vers I'élaboration d'un cadre
de réglementation axé sur le risque. Nous serons trés heureux de prendre part a tout
processus que le CCRRA suivra en ce sens.






Nous vous remercions de l'occasion qui nous a été donnée de formuler des observations.
Si vous souhaitez de plus amples renseignements, n'hésitez pas a vous mettre en rapport
avec moi ou avec ma collégue Leslie Byrnes.

Je vous prie d'agréer, Madame, Monsieur, mes sinceres salutations.

Original signé par

Frank Swedlove





