
Multiple files are bound together in this PDF Package.

Adobe recommends using Adobe Reader or Adobe Acrobat version 8 or later to work with 
documents contained within a PDF Package. By updating to the latest version, you’ll enjoy 
the following benefits:  

•  Efficient, integrated PDF viewing 

•  Easy printing 

•  Quick searches 

Don’t have the latest version of Adobe Reader?  

Click here to download the latest version of Adobe Reader

If you already have Adobe Reader 8, 
click a file in this PDF Package to view it.

http://www.adobe.com/products/acrobat/readstep2.html




  Advocis 
   350 Bloor Street East, 2nd floor 


 Toronto, Ontario  M4W 3W8 
 T 416.444.5251 
 1.800.563.5822 
 F 416.444.8031 
 www.advocis.ca 
 
Steve Howard, CA 
President and Chief Executive Officer 
E-mail: showard@advocis.ca 
 
February 28, 2006 
 
Carol Shevlin 
Policy Manager (A) 
CCIR Secretariat 
5160 Yonge Street, Box 85 
17th Floor 
Toronto, ON  M2N 6L9 
 
Dear Ms. Shevlin: 
 
Re:  Discussion Paper on Privilege and Whistle-Blower Protection 
 
Advocis appreciates the opportunity to provide its comments to the Canadian Council of 
Insurance Regulators on the Discussion Paper on Privilege and Whistle-Blower Protection.  
We commend the efforts to protect documents relating to insurers’ self-assessments and to 
extend whistle-blower protection to persons volunteering information about insurance 
wrongdoings.   
 
Advocis is a voluntary professional membership association of financial advisors in Canada, 
with 12,000 members across Canada.  Our members are financial advisors licensed to 
distribute life and health insurance, mutual funds and other securities.  Advocis members 
provide financial and product advice to millions of Canadians across a variety of distinct areas, 
including:  estate and retirement planning; wealth management; risk management; and tax 
planning. 
 
Our association traces its origins to the founding of the Life Underwriters Association of 
Canada (LUAC).  This year marks our 100th anniversary.  Advocis continues an uninterrupted 
history of serving Canadian financial advisors, their clients, and the nation for a century.  
Advocis is committed to professionalism among financial advisors. 
 
In general, we agree with the principles expressed in the Discussion Paper that privilege and 
whistle-blower protection support risk-based regulation.  Our comments focus on the whistle-
blower component of the Discussion Paper on Privilege and Whistle-Blower Protection. 
 
Ultimately it is the consumer who benefits from whistle-blower protection.  Indeed, whistle-
blower protection provides an additional safeguard to ensure an open and honest marketplace 
exists for consumers.  Advocis and its predecessor organizations have had a professional 
code of conduct in place since the Association’s inception in 1906, which Advocis members 
must abide by in their business activities and in liaising with clients and suppliers of financial 
products and services.  Two of the principles central to the Advocis Code of Professional 
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Conduct are the requirements that an Advocis member shall act in a client’s best interests and 
shall act with integrity.   
 
The Discussion Paper envisions that whistle-blower protection would provide immunity against 
civil damages for persons providing any oral statement or written material to the regulator 
about wrongdoings by any entity or person against whom the regulator can impose sanctions 
or is information relevant to the regulator’s responsibilities.  Advocis supports the application 
of whistle-blower protection to these situations.   
 
The Discussion Paper notes that “some jurisdictions already have some level of whistle-
blower protection” and directs readers to the rules in place in nine Canadian jurisdictions.  We 
have reviewed the legislation cited and observe that some jurisdictions appear to centre on 
protecting information pertaining to a licensee (or potential licensee).  While we have no 
specific comments regarding current whistle-blower protection, it is unclear whether the 
existing whistle-blower protection will achieve the objectives presented in the Discussion 
Paper or if model wording is required to ensure the desired level of protection is provided.  
Clarification on this matter would be helpful.   
 
We also encourage the four jurisdictions currently without whistle-blower protection to 
consider introducing relevant legislation in their jurisdictions.  As regulators continue to move 
towards greater harmonization and coordination of financial services regulation, it will become 
increasingly important that all aspects of regulatory supervision be based on a level playing 
field across all Canadian jurisdictions. 
 
Thank you for the opportunity to comment on the Privilege and Whistle-Blower Protection 
Discussion Paper.  Please do not hesitate to contact us if you have any questions.  
 
Yours sincerely, 
 
 


 
 
 
 
 













To: 


Carol Shevlin
Policy Manager (Acting) 
CCIR Secretariat
5160 Yonge Street, Box 85
Toronto ON M2N 6L9 


telephone : (416) 226-7895
fax : (416) 590-7070
e-mail : ccir-ccrra@fsco.gov.on.ca 


RE: Privilege and Whistle Blower Protection 


Dear Ms. Shevlin,


The following Canadian Underwriter article (Jan. 5, 2006) has prompted me to put a couple of grounded
(prototypical) examples of insurer non-compliance before the CCIR for consideration. My thinking is that
perhaps a "ground up" rather than "top down" point of departure for your policy analysis of the pros and
cons of privilege over compliance self-assessments might be useful? Whatever policy direction you
ultimately take - it is my hope that it will be one that improves the lot of vulnerable claimants - especially
catastrophically brain-injured claimants. Here is the Canadian Underwriter article:


CCIR seeks comment on privilege/whistle-blowing


"The Canadian Council of Insurance Regulators (CCIR) is circulating a consultation paper that discusses
giving insurers privilege over self-assessment documents  and providing protection for whistle-blowers.
The document discusses the value of moving towards risk-based regulation, in which "more supervisory
attention" is paid "to higher risk companies and less to low risk companies."
In such a system, the document notes, regulators would "encourage insurers to voluntarily introduce good
governance practices that reduce insurers' risk of non-compliance." To test compliance, insurers would be
encouraged to do voluntary self-assessments of risk.
The key is whether such self-assessments could be used in civil actions against insurers. "Representative
Canadian insurers have confirmed that behavior is affected by considerations of litigation, particularly in
regard to making decisions on whether and how to do voluntary self-assessments," the consultation paper
says.
The CCIR is considering granting insurers privilege over voluntary self-assessment documents. Whistle-
blowing protection would "complement" the granting of such privilege, the consultation document notes. 
"Whistle-blower protection is useful to a risk-based regulatory system," the document says. "A whistle-
blower is one source of information that can help determine whether an insurer is high-risk. The information
provided by this person can not only show that a company is a high-risk company but also that regulatory
action should be taken.
The deadline for responding to the CCIR on the consultation document is Feb. 28, 2006."


Maybe a good way to set up this submission is to compare and contrast IBC discourse on dishonest
claimants with quasijudicial discourse relating to claims-handling non-compliance. Each year the IBC
releases a "Hall of Shame" press release to the mainstream media....(see the most recent below).... 


Insurance Bureau of Canada - News Media
... INSURANCE CRIMES: New members inducted to the insurance crime hall of shame
... To view news releases and information, visit the media section of IBC's ...







www.ibc.ca/story.asp?sindex=133&return=0 - 16k - Cached - Similar pages 


It is against this IBC media relations backdrop that I ask: has the CCIR ever considered how non-compliant
auto insurers would fare if one of your policy analysts were to critically examine the flip side of 'shame"?
For example, auto insurers are right to be concerned about claimants who attempt to inflate the value of
their claim by intentionally misrepresenting/exaggerating the extent of impairments suffered in an accident.
But shouldn't insurance regulators be equally concerned when claims-handlers and/or case managers
fabricate self-serving summaries of the claimant's medical condition as a cost-containment tactic? 


Put it this way: if it is fraud (as the IBC says) if an accident victim dishonestly inflates an injury/impairment
in order to unjustly obtain a policy benefit - then doesn't it logically follow that it constitutes non-compliance
when an insurer misleadingly deflates the extent of an injury/impairment in order to terminate/deny (an
otherwise legitimate claim for) a statutory benefit? 


Here is a grounded example: 


* An auto insurer hires a case manager to create "implausible" misrepresentations of a brain-injured
woman's treating doctor's monthy medical reports. The case manager concocts five summaries, each
falsely reporting that her attending physician's opinion is that her brain injury impairment is improving.
These deceptive summaries of her condition are then used by the insurer as justification to deny this
catostrophically injured woman the round-the-clock attendant care which her doctors say she desperately
needs. 


Here is the case: 


12/13/2005 Michalski and Wawanesa


Here is the corresponding quotation from the trier of fact: 


"Each of the case manager's subsequent reports to Wawanesa, in March,
April, May, June and July, 2002 state in the body of the report that Dr.
Dobrowolski continues to report further improvement. I find each of those
comments at significant odds with the contents of Dr. Dobrowolski's
notes, records, reports to third parties, and an implausibe summary of his
opinion." 


There is no shortage of similar examples which illustrate this brand of insurer non-compliance. Are these
the sorts of practices that might be captured in a non-compliance self-assessment? If so, once captured,
are they likely to be discontinued by an insurer if the self-assessment enjoys privilege? On the other hand,
if privilege would encourage indentifying and prohibiting non-compliant claims-handling practices like these -
then privilege would be a good thing. The answer is way beyond me. That said, a case-driven line of
analysis regarding privilege is something the CCIR ought to at least consider. 


You may disagree, but it seems to me that a policy debate on privilege, self-assessments and compliance
needs to be grounded (where the rubber meets the road) in actual (FSCO) cases. Without an unflinching
look at the actual (and potential for) harm inflicted on vulnerable claimants via non-compliant claims-
handling practices; any policy statement on privilege, best practices and corporate governance will be little
more than a dry-as-dust, unsubstantiated polemic. (If you happen to agree, here is another case worthy of a
cursory glance: Rumak and Personal Insurance - Special Award.) 







You may be wondering why I care about this issue. The answer is simple. Many years ago, my wife
suffered a brain injury in an auto accident. I've seen non-compliance up close and personal. Thank you for
considering this submission. 


Respectfully, 


Brian Francis 
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February 27, 2006 
 
Canadian Council of Insurance Regulators (CCIR) 
c/o Carol Shevlin, Policy Manager 
CCIR Secretariat 
5160 Yonge Street, Box 85 
17th Floor 
Toronto  ON  M2N 6L9 
 
 
Dear Committee members, 
 
Thank you for your letter dated December 14, 2005 in which you invite stakeholders to present 
their views on the consultation paper entitled “Privilege and Whistle-Blower Protection”. 
 
The Canadian Association of Mutual Insurance Companies (CAMIC) is a national trade association 
for property and casualty mutual insurers in Canada.  It provides information, research, advocacy 
to its members and negotiates supply agreements. The Association promotes a strong, healthy and 
competitive insurance market and advocates regulatory efficiency and legislative changes which 
are in the interest of the consumer.  The present membership of CAMIC includes 98 mutual 
insurers from coast to coast, a significant portion of the total 200 p&c insurers competing on the 
Canadian market. In 2004, our member companies had approximately 4 million policyholders; 
employed in excess of 12,000 managers, employees and agents and underwrote $4.2 billion in 
premiums (12% of the Canadian market). 
 
Mutual insurers are owned by their policyholders and most of them operate under the one member, 
one vote principle. The policyholders elect the board of directors of their company. Mutual insurers 
are renowned for their strong balance sheet and their community involvement.  
 
As mutual insurers are owned by their policyholders, they support legislative and regulatory 
changes which protect the policyholder, as long as the costs involved with complying with the 
changes can be justified by the benefits withdrawn by the policyholder. 
 
CAMIC commends the Canadian Council of Insurance Regulators (CCIR) for its effort to implement 
a new model of regulation known as “risk-based self assessment”. CAMIC understands that this 
regulation model is based on insurers’ policies and procedures supporting best practices, on 
regular self-assessment exercises conducted by officers and directors of insurance companies, 
and on the regulator concentrating its attention on higher-risk insurers. CAMIC supports the notion 
that such a risk-based self-assessment model of regulation would achieve a higher level of 







consumer protection while necessitating fewer regulatory resources. Your proposal meets our 
objective of improving regulatory efficiency. 
 
In your consultation paper, you state that documents produced by an insurer, in the process of 
conducting its risk self-assessment, could be used by the regulator to review the companies’ state 
of solvency, any compliance deficiencies and any gap in the governance structure. Following your 
consultation with the industry, you concluded that to facilitate the voluntary production of 
documents related to risk self-assessment, it would be advisable that the documents be afforded 
privilege protection with a view to prohibit litigants in a civil lawsuit from demanding that the insurer 
provide the documents. CAMIC concurs with your recommendation. 
 
Your consultation document also suggests that whistle-blowers be provided with immunity from 
liability to pay damages and that privilege legislation be adopted for the communication provided to 
the regulator. CAMIC also supports that recommendation. 
 
Regards, 


 
Normand Lafrenière 
NL/fd 
 
 








                                                                                                                                                                                                                                                               
 
 
February 25, 2006 
 
 
 
 
Membership in Professional Associations should be required for all 
Agents/Brokers/Intermediaries.  This would once and for all demonstrate to 
the Public that our government is serious about the training and competence 
of intermediaries.  Self regulating Associations under the “watchful eye” of 
FSCO would be responsible for maintaining education and re-education 
programs for intermediaries as well as policing their activities.  This effort 
would also reduce the need/work load for FSCO.  Introduce Just-Cause 
legislation that would give a measure of security to intermediaries against 
unfair/illegal/immoral termination of agreement by insurers. 
 
 
Whistle Blower Protection for those who expose unfair/illegal/immoral 
activities on the part of insurers/their representatives/management.  At 
present, we are certain that there are activities- direct and indirect- which 
could be considered illegal, immoral, unethical by both insurers and 
intermediaries.  Those who stand up and point these out end their careers 
accordingly.  
 
Contrary to what RIBO would like you to believe, Agents are not** 
employees and hence their first obligation is to their Clients --- just like 
Brokers first obligation is to theirs. 
 
 
Remove license sponsorship requirement as it is obsolete and it allows for 
undue influence over intermediaries by their sponsors.  Our own Principal is 







fond of using that threat whenever an Agent balks at coercion to sign a 
document that is not in their best interest. 
 
Licensing of Agents/Brokers should be handled by one entity and that 
should be the Ontario Insurance Commission.  Agents and Brokers 
licenses should be equal and allow for more flexibility in transitioning from 
one to the other.  We have reviewed the open-book policy of the Brokers 
exam and find it is far inferior to that required of Agents by FSCO.   
 
 
Disallow Credit-Scoring as a means of rate classification – rate increase 
justification- redlining.. Although it has been banned from use in the arena 
of auto insurance it is allowed for both personal lines and commercial lines 
fire…and is used regularly by some Insurers.  
 
Create an advisory Board with actual powers to actually perform the 
functions of the stated  “external consultation mechanisms” – not the sham it 
currently is.  Make up of the Board to include: Agent rep, Broker rep, 
Insurer rep, Public rep, Adjuster rep, Medical rep, Politician. 
 
Review of rating systems to ascertain if multi-car or multi-line discounts are 
fair or if they are unfair and in some cases discriminatory.  Are rates 
artificially high so that in those situations insurers can “offer” a large 
discount which in reality is simply a return to the rate needed in the first 
place?   Ie.  Why do youthful drivers have their auto premiums reduced by 
$400-800. per year if they have renters/homeowners or life insurance with 
an insurer. 
 
 
We (CASFAA Inc.) are indeed disappointed that despite numerous letters 
and calls to officials  we are not notified of desired submissions from 
‘stakeholders’ and are, in fact, ignored.   If the insurance regulators are 
indeed to demonstrate a desire to actually include all stakeholders in 
discussions of importance and merit to the insuring public, we can no longer 
be ignored…especially given our status as the only Federally registered 
Professional Agents Association representing Agents* in Canada.  
 
Respectfully submitted by: 
 
Richard W. Gibbons – Agent 







Past President of CASFAA Inc. 
Current Legislative Liason 
 
 








 


 
 
February 28, 2006 
 
 
Mrs. Carol Shevlin 
Policy Manager (A) 
CCIR Secretariat 
5160 Yonge Street, Box 85 
17th Floor 
Toronto, Ontario M2N 6L9 
 
 
Dear Madam: 
 
 
Re: CCIR Discussion Paper 
 — Privilege and Whistle-Blower Protection 
 
The Civil Litigation Section of the Canadian Bar Association (the CBA Section) welcomes the opportunity to 
comment on the Canadian Council of Insurance Regulators’ (CCIR) December 2005 discussion paper entitled, 
Privilege and Whistle-Blower Protection (the Discussion Paper).  The Discussion Paper contains a proposal to 
extend privilege to self-assessment reports prepared by insurers.  Self-assessment, as a regulatory tool, is a fairly 
recent development in the United States and Canada.  Its purpose is to create an environment where problems 
are identified and brought to the attention of regulators in a timely fashion.  Under this new risk-based 
regulatory approach, insurers are required to self-evaluate and prepare reports for the regulator.  Previously, the 
regulator would conduct the work and prepare its own analysis.  Thus, self-assessment reports have been in 
existence only for a few years. 
 
Some jurisdictions in the United States have recently enacted legislation extending a special privilege to such 
reports. Below is the CBA Section’s response to CCIR’s proposed amendment to provincial statutes that would 
incorporate privilege for self-assessment reports into Canadian law.  The Insurance Section of the Canadian Bar 
Association has had an opportunity to review our response and concurs with its content. 
 
Nature of Privilege 
 
The legal concept of privilege relates to circumstances where a party is not obliged to produce relevant and 
material evidence to a court or an opposing party because there is an overriding social objective that would be 
damaged.  Because, by definition, privilege deprives a court of law of relevant and material information, the 
expansion of privilege to documents and communications outside the scope of traditional privilege categories  
 
 
 
 







  - 2 -


should be constrained.  The Supreme Court of Canada has made it clear that new classes of privilege should be  
created only where the other social interests in favour of non-disclosure are compelling.1
 
At common law, the creation or maintenance of privilege is governed by the Wigmore Criteria:  


(1) The communications must originate in a confidence that they will not be disclosed; 


(2) This element of confidentiality must be essential to the full and satisfactory maintenance of the 
relation between the parties; 


(3) The relation must be one which in the opinion of the community ought to be sedulously fostered; 


(4) The injury that would inure to the relation by the disclosure of the communications must be greater 
than the benefit thereby gained for the correct disposal of litigation.2 


 
Privilege for Self-Assessment Reports 
 
Although it is not completely clear from the Discussion Paper, it appears that CCIR believes that some form of 
privilege for self-reports in civil and administrative matters is necessary to ensure full and timely self-reporting.  
Further, it suggests that the public interest is enhanced by the privilege, as it will ensure that regulators are able 
to quickly identify, control and eliminate practices that are deleterious to consumers and the marketplace. 
 
Clearly, a relationship between insurance regulators and the insurance industry conducive to complete and 
timely self-reports is in the public interest.  We understand that CCIR would like regulators and companies to 
develop closer working relationships.  However, the Discussion Paper does not make a clear case that the 
absence of privilege has hampered insurance regulators in the past.   The paper does not cite any empirical 
studies or data to support this conclusion, other than a reference to Canadian insurers confirming that their self-
assessments are affected by considerations of litigation.   
 
In addition, CCIR has not made clear how the public interest may be enhanced by the introduction of this special 
privilege.  Information that would be subject to the proposed privilege may be used for public interest 
prosecutions by the regulators, released to the public by the regulators, or used in penal/criminal prosecutions.  
Thus, there is no reasonable expectation of confidentiality.  The proposed privilege appears to be limited, in 
large part, to civil proceedings, most likely brought by consumers against insurance companies.  The historical 
view is that insurance companies are in a better position to protect their interests than insured persons.  Indeed, 
insurers must discharge a duty of good faith and fair dealing with their customers, and disclose with reasonable 
promptness all documents relating to the claim.  It is incongruous for insurance companies to have a special 
protection or right of secrecy from their customers that unduly deprives them of their rights in litigation.  
Accordingly, based upon the current CCIR proposal, we doubt whether confidentiality is necessary or required. 
 
Additionally, the Discussion Paper is unclear as to the scope of proposed privilege, and in particular, whether it 
includes internal documents.   The proposal does not limit the scope of the privilege to the new self-assessment 
documents prepared at the behest of the regulator, but rather, it  “would apply to documents generated as a result 
of an evaluation, assessment, audit, inspection or investigation conducted by an insurance company either 
voluntarily or at the request of a regulatory authority for the purpose of identifying or preventing non-
compliance with, or promoting compliance with, statutes, regulations or regulatory guidelines.”  The expansive 
form of privilege contained in the proposed wording could exclude from scrutiny by the public any documents 
reflecting self-criticism by an insurer, which could always argue that the audit or other vehicle of self-
assessment was instituted in response to regulatory pressures.  In contrast, U.S. state legislation imposes limits 


                                                 
1  A(L.L.) v. B(A) [1995] 4 S.C.R. 536 at paragraph 66 et seq. 
2  Slavutych v. Baker [1976] 1 SCR 254. 
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on the privilege, and imposes rigorous standards on insurers to establish that documents fall within the limited 
class of privilege.  Such documents may be critical to issues of bad faith or other improper conduct.  The public 
should not be denied access to such vital documentation that speaks to the manner in which the particular 
company and its representatives are carrying on business. 
 
If privilege is to be granted, it must be on a very clearly defined and limited group of materials. Questions of 
who may waive the privilege and the survival of the privilege following regulatory prosecutions, for example, 
must be expressly addressed.  This kind of detail is currently lacking in the proposal and limits our ability to 
comment further on these points. 
 
Whistleblower Protection 
 
The CBA Section is concerned that the proposal does not appear to provide any protection for whistle-blowers 
that does not already exist at law.   It merely provides protection from liability to pay damages arising out of a 
civil action.  There is already comprehensive protection for such persons who make such disclosures honestly 
and in good faith under the common law.  For example, those who report wrongdoing to professional regulatory 
bodies are entitled to absolute protection from liability for defamation.3  Rather than providing new protection 
for whistle-blowers, the effect of the proposal would be to extend the privilege beyond information reported to 
regulators in the usual way or in self-assessments and to cast a net much further.  Potentially, it could catch any 
information detrimental to an insurer so long as it is passed from whistle-blower to regulator.  We are of the 
view that such vital information should not be withheld from the public by characterizing it as privileged. 
 
Furthermore, preventing an insurer in a regulatory prosecution from having all relevant documents in the case as 
a result of “whistleblower privilege” gives rise to issues of natural justice and the entitlement of an “accused” to 
make full answer and defence.  At the very least, there must a mechanism to lift any privilege if the interests of 
the accused in making full answer and defence outweigh the privacy interests of the whistleblower in the 
particular circumstances of the case.4  Ordinarily, this means full disclosure of all relevant information after the 
investigatory phase of a regulatory proceeding is complete, and the prosecutorial phase is under way. 
 
Conclusion 
 
The CBA Section’s position is that the case for this special privilege, and how it will benefit consumers and 
regulators, has not been articulated.  Even accepting the case being made out, the proposal contained in the 
Discussion Paper is too vague and general.  It lacks detail about how the legislation would balance the rights of 
all affected stakeholders and does not address the concerns outlined above.  In its current form, the proposal 
would not be justified according to the legal requirements for creating privilege.  If the CCIR wishes to provide 
us with further proposals or draft legislation, the CBA Section would be pleased to comment. 
 
Again, thank you for the opportunity to consult with the CCIR on this important issue. 
 
Sincerely, 
 
(Original signed by Kerri Froc on behalf of Rodney L. Hayley) 
 
Rodney L. Hayley 
Chair, National Civil Litigation Section 
 


                                                 
3  See, for example, the discussion of “absolute privilege” in Duke v. Puts [1997] S.J. No. 366 (Q.B.). 
4  See Deloitte & Touche LLP v. Ontario Securities Commission 2003 SCC 61, and Smolensky v. British 
 Columbia Securities Commission 2004 BCCA 81. 
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From:  "Derek A. Booth" <dbooth@boothdennehy.com> 
To: <rhalyley@lawsonlundell.com> 
Date:  Fri, Jan 13, 2006  3:04 PM 
Subject:  National Civil Litigation Section - Whistle-blower Protection 
 
This proposed legislation seems to go beyond protecting the "Whistle-blower", 
to protecting the Whistle-blower's "employer" and the employer's "insurer".  
 
The Whistle-blower could seemingly be protected by that name remaining 
privileged without the privilege attaching to the information, whether it 
comes from self assessments or complaints or surveys.  
 
The way this proposed legislation is framed seems to provide protection to the 
"insurer" and the "employer" by suppressing information, rather than 
protection for a Whistle-blower who is attempting disseminate, publish or 
publicize information.  
 
Under the guise of protecting the Whistle-blower this is extending that 
protection to the organization that he is trying to blow the whistle on? This 
makes no sense to me and does not seem to be necessary.  
 
CCIR should address sec. 375(2) in Manitoba and how and why it needs to be 
extended.  
 
 
CC: <ccir-ccrra@fsco.gov.on.ca> 








 
 
 
 
March 6, 2007 
 
Mr. Grant Swanson, Chair 
Working Group on Privilege 
c/o Mrs. Carol Shevlin, Policy Manager 
CCIR Secretariat 
5160 Yonge Street, Box 85 
17th Floor 
Toronto, Ontario M2N 6L9 
 
Dear Mr. Swanson: 
 
Thank you for the opportunity to review and comment on the most recent review 
and additions to the CCIR Proposal for Privilege and Whistle-Blower Protection.   
 
Upon review and our response to the initial consultation paper, there are still 
many questions about the structure of the proposal we feel have not been 
addressed.   
 
As such, we are resubmitting most of our original response for consideration.  
We have some comments to add to the initial submission that we will address 
after resubmission of our first concerns. 
 
Excerpts from our initial submission of the Discussion Paper on Privilege and 
Whistle-Blower Protection are as follows: 
 


 
I. Risk Based Regulation and Self Assessments 


 
Regarding Section 2.1 of the original consultation document, a statement is 
made with respect to providing more supervisory attention to higher risk 
companies and less to low risk companies.   
 
What is a high risk company and how would this be defined?  The term high 
risk seems very important when used as a qualifier to determine which 
insurers’ practices are to be scrutinized and should be defined. 


 







 
After reading the definition or purpose of creating the statutory privilege for 
documents created during the self assessment process, the need for it seems 
somewhat vague.  “The information is not discoverable or admissible in 
evidence in any civil or administrative proceeding.”  However, the regulatory 
body is not impeded in any way from using the information to investigate or 
take action against an insurer.  Since the regulator is the appropriate avenue 
to address any concerns with the insurers, the benefit of the privilege seems 
to be to protect the insurer from the public in general and to retain all power 
of review and final judgment at the regulator level.  Is this the public 
perception of the regulator we want?  In an environment of public concern 
about transparency of operations, do we want to create a closed arena for 
regulatory compliance? 


 
If the public discovers the insurer has repeatedly failed to meet regulatory 
guidelines and is aware of this through their own self-assessments, yet the 
public is not allowed to use these documents in civil proceedings, there is no 
recourse for the public other than the regulator, and there is no guarantee 
the regulator will fully report since the documents used in the review are 
likely privileged.   


 
 
II. Whistle-Blower Protection 


 
Our concerns around the whistle-blower protection suggested envelop the 
idea of a whistle-blower who knowingly makes false accusations to throw 
road blocks at the feet of competitors, or their own company, if disgruntled 
with their owners, co-workers or subordinates.  If the whistle-blower is 
protected from civil action as a result of their disclosure, does this mean 
protection from slander?   
 
Section 4.3 of the original consultation paper states: “The whistle-blower 
would not have protection against a lawsuit if the information provided was 
not provided in good faith.”  How would this be determined and by whom?  It 
appears there would be a need for litigation in order to determine a need for 
litigation.   


 
A provision of immunity does nothing to protect a broker or agent who 
discloses information about an insurer’s wrongdoing.  To some degree, what 
you are trying to accomplish is dealt with regularly by our association on 
behalf of our members.  The only safe haven for the broker is one of 
anonymity through the voice of the association that speaks on their behalf.  
Even then, it is sometimes difficult not to single out the broker, who has 
reported the wrongdoing that has either affected them directly or the 
consumer they are acting on behalf of. 







 
In theory, we agree with the idea of some protection for those with legitimate 
grievances with industry players who do not follow the rules, however, we 
feel we would need much more detail on this issue before we could support 
it.   
 
When connecting the two issues, if a whistle-blower announces an insurer is 
not meeting the regulatory requirements, and the information gathered in the 
audit process is protected, it seems to us that the whistle-blower would be 
exposed to the insurer, yet the results of the audit would potentially never be 
revealed to the whistle-blower.  This appears counter intuitive.  
 


Additional comments: 
 
We would like to reiterate our concern with the lack of penalty for malicious 
reporting by a whistle-blower.  While we understand the motives of the 
working group, we do not agree with the methodology.  The argument that 
punitive measures for fraudulent accusations would dissuade reporting of real 
abuses does not necessarily follow.  The determination of the validity of 
abuse claims will ultimately rest with the regulator, as will the determination 
of good or bad faith on the part of the whistle blower.   
 
In cases where the whistle blower is deemed to be clearly acting maliciously, 
there should be some course of punitive action available to the regulator.  We 
do not suggest mandatory punishment.  In  fact, we wholly support the 
regulator using utmost discretion in the application of such devices, but feel 
for the whistle blower protection to be fair to all parties, consequences must 
be shown to exist for those who would deliberately use the provision to cause 
harm with no just cause to an insurer. 
  
IBAO is extremely concerned regarding the lack of protection and the 
unwillingness of the working group to consider protections for whistle-blower 
brokers and protection from contract termination unless there is just cause.  
The comment on page five of the recent letter states, "Just cause legislation 
and elimination of sponsorship have implications beyond the scope of this 
exercise, and therefore, will not be considered by the working group."  We 
are disappointed with this stance.  Without provision for protections of this 
nature, insurance brokers and agents will not be able to make use of the 
whistle blower provisions at all.   
 
As we stated in our original submission, even if the whistle blower’s identity is 
maintained in confidence by the regulator, in the majority of abusive cases, 
the individual reporting the abuse can be determined by the abuser almost 
immediately, as the abuses reported are likely very specific in nature.  Loss of 
a company contract equates to the loss of livelihood for brokers.   
 







 
 
 
If the intent of the whistle blower provision is to provide an avenue of 
protection for individuals with knowledge of abuses from retribution from the 
wrong doer, then this is a large oversight, and we respectfully suggest the 
working group re-examines its stance on this issue. 
 
In closing, on behalf of the Insurance Brokers Association of Ontario, I would 
like to once again express our thanks to the working group for inclusion in 
the ongoing discussion process regarding these issues.  The consultative 
process is, by far, the best method to use when considering regulatory 
changes and recommendations, and we are appreciative of the opportunity to 
provide our input. 
 
Yours truly, 
 
 
 
Beth Pearson, Chair 
Insurance Brokers Association of Ontario 
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INTRODUCTION 
 
 
The Insurance Brokers Association of Ontario (IBAO) is pleased to present this 
submission in response to the Canadian Counsel of Insurance Regulators (CCIR) 
Discussion Paper on Privilege and Whistle-Blower Protection.    
 
 
We would like to thank you for this opportunity to include our input in this consultation 
process and look forward to the next step in these deliberations.  
 


Respectfully submitted March 20, 2006. 


 
Should you have any further questions, please feel free to contact: 
 
Randy Carroll 
Chief Operating Officer 
Insurance Brokers Association of Ontario 
90 Eglinton Avenue East 
Toronto, Ontario M4P 2Y3 
Telephone:  416-488-7422   
 
 
Sincerely,  
 
 
 
 
Beth Pearson, CIP, CAIB 
President 
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THE ROLE OF THE INSURANCE BROKERS ASSOCIATION OF ONTARIO 
 


 
The Insurance Brokers Association of Ontario (IBAO) represents in excess of 10,087 
professional, independent insurance brokers plus support staff operating over 1,140 
offices located throughout the province servicing the needs of the Ontario consumer.  
The Association represents the interests of our independent member brokers in a 
variety of ways: 
 
• Advocates and works with governments on behalf of our members promoting free 


enterprise, in a fair, open and competitive marketplace. 
  
• Advocates on behalf of their clients when proposed legislative changes affect the policies 


or insurance contracts available to the consuming public. 
  
• IBAO also lobbies Insurance companies to ensure the voice of the independent broker is 


heard during their business planning and decision making processes in an effort to keep 
distribution costs as low as possible. 


 
• IBAO will lobby insurers whenever we feel that their actions negatively impact consumers 


or consumer confidence.  
 
• We provide ongoing continuing education and training opportunities to our members and 


strive to provide them high quality continuing education material in order to help maintain 
a higher level of professionalism than any other intermediaries that not only meets but 
exceeds the continuing education requirements of the Registered Insurance Brokers of 
Ontario to hold an insurance broker’s license in the Province of Ontario.  


 
• We also run licensing courses to introduce and educate new entrants into the insurance 


field with the basic knowledge requirements for an entry level license examination. We 
also provide continuing education to assist brokers in obtaining their RIBO Level II 
(unrestricted) License.  


 


We continually ensure that our 10,087 members are kept up-to-date with any industry 
issues throughout various communication channels.  We promote the professionalism 
and integrity of the Independent Insurance Broker and many other support initiatives 
on behalf of our members. 


  


IBAO’S MISSION STATEMENT 
“To preserve and enhance the value and integrity of the 


 Independent Broker Insurance Distribution System and 


 to be recognized as an invaluable resource to and by member brokers” 
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THE ROLE OF THE INDEPENDENT INSURANCE BROKER 


 
 
 
Our member insurance brokers act on behalf of their clients, the insurance buying 
consumers of Ontario.  More importantly, unlike other insurance intermediaries, 
insurance brokers are independent and essentially employed by the consumers they 
represent, and not the insurers with whom they negotiate.  Ideally, Insurance Brokers 
purchase insurance protection from a variety of insurance providers to best match the 
consumers’ needs.   
 
When a consumer suffers a loss, the insurance broker is often the first point of contact. 
Although the claim is settled by the insurer, to help alleviate some of the stresses that 
can often arise in an unfamiliar claim process, brokers act as trusted confidants to their 
clients until such time the claim is settled.   
 
In addition to placing coverage and assisting with claims, brokers take the time to help 
their clients better understand the exposures they face and how the insurance products 
they recommend address, or more importantly do not address them. For more complex 
accounts, brokers will often provide additional risk management services. Regardless of 
the type of coverage, purchasing insurance is often a complex decision-making process.  
There are literally several hundred insurance companies to choose from, each offering 
their own advantages.  Insurance brokers live and work in every community in Ontario, 
and their primary role is to make the best possible recommendation in order for their 
client to make an informed decision on the insurance protection they purchase. 
 
Our member brokers live and work in every community in the Province of Ontario and 
also act as consumer advocates with both Provincial and Federal governments as well 
as insurance companies. 
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DISCUSSION PAPER  
 


ON 
 


PRIVILEGE AND WHISTLE-BLOWER PROTECTION 
 


 


 


Thank you for the opportunity to respond to this discussion paper.  The consultation 
draft addresses the introduction of statutory privilege to documents and information 
gathered during the self-assessment process of insurers, conducted to help reduce the 
risk of non-compliance of regulations.  Also addressed is the creation of “Whistle- 
blower” protection for those individuals who may have information about regulatory 
non-compliance of insurance industry individuals or companies.  We would like to 
address each point in the same order. 
 
I. Risk Based Regulation and Self Assessments. 


 
With reference to Section 2.1 of the original consultation document, there is a 
statement made concerning providing more supervisory attention to higher risk 
companies and less to low risk companies.  What is a high risk company and how 
would this be defined?  The term high risk seems very important when used as a 
qualifier to determine which insurers’ practices are to be scrutinized and should be 
defined. 


 
After reading the definition or purpose of creating the statutory privilege for 
documents created during the self assessment process, the need for it seems 
somewhat vague.  “The information is not discoverable or admissible in evidence in 
any civil or administrative proceeding.”  However, the regulatory body is not 
impeded in any way from using the information to investigate or take action against 
an insurer.  Since the regulator is the appropriate avenue to address any concerns 
with the insurers, the benefit of the privilege seems to be to protect the insurer from 
the public in general, and to retain all power of review and final judgment at the 
regulator level.  Is this the public perception of the regulator we want?  In the 
environment of public concern about transparency of operations, do we want to 
create a closed arena for regulatory compliance? 


 
If the public discovers the insurer has repeatedly failed to meet regulatory guidelines 
and is aware of this through their own self-assessments, yet the public is not 
allowed to use these documents in civil proceedings, there is no recourse for the 
public other than the regulator, and no guarantee the regulator will report fully since 
the documents used in the review are likely privileged.   
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II. Whistle-Blower Protection 


 
Our concerns around the whistle-blower protection suggested surround the idea of a 
whistle-blower who knowingly makes false accusations to throw road blocks at the 
feet of competitors, or their own company if disgruntled with their owners, co-
workers or subordinates.  If the whistle-blower is protected from civil action as a 
result of their disclosure, does this mean protection from slander?  Section 4.3 of the 
original consultation paper states: “The whistle-blower would not have protection 
against a lawsuit if the information provided was not provided in good faith.”  How 
would this be determined and by whom?  It appears there would be a need for 
litigation to determine a need for litigation.   


 
A provision of immunity does nothing to protect a broker or agent who discloses 
information about an insurer’s wrongdoing.  To some degree, what you are trying to 
accomplish is dealt with regularly by our association on behalf of our members. The 
only safe haven for the broker is one of anonymity through the voice of the 
association that speaks on their behalf. Even then, it is sometimes difficult not to 
single out the broker who has reported the wrongdoing that has either affected 
them directly or the consumer they are acting on behalf of. 
 
In theory, we agree with the idea of some protection for those with legitimate 
grievances with industry players who do not follow the rules, however, we feel we 
would need much more detail on this issue before we could support it.   


 
When connecting the two issues, if a whistle-blower announces an insurer is not 
meeting the regulatory requirements, and the information gathered in the audit 
process is protected, it seems to us that the whistle-blower would be exposed to the 
insurer, yet the results of the audit would potentially never be revealed to the 
whistle-blower.  This appears counter intuitive.  








  


151 Yonge Street, 19th Floor, Toronto, Ontario M5C 2W7 
Telephone: (416) 362 2031; Fax: (416) 644-4965;  www.ibc.ca 


 
Representing the companies that insure your home, your car, your business 


Représentant les compagnies qui assurent votre domicile, votre automobile, votre commerce 


RANDALL J. BUNDUS 
Vice-President, General Counsel 
and Corporate Secretary 


SENT BY E-MAIL TRANSMISSION 
(Original by mail) 
 
February 27, 2007 
 
Mrs. Carol Shevlin 
Policy Manager (A) 
CCIR Secretariat 
5160 Yonge Street, Box 85 
17th Floor 
Toronto, Ontario M2N 6L9 
 
Dear Mrs. Shevlin, 
 
Re: Revised Privilege Model and Whistle-Blower Protection 
 
This is in response to the January 31, 2007 letter from Mr. Grant Swanson, Chair, Working Group on 
Privilege, to Mr. Stan Griffin, President and CEO, Insurance Bureau of Canada.  Mr. Swanson asked for 
comments on a revised self-evaluative privilege (DRAFT – January 23, 2007) and whistle-blower 
protection. 
 
We are in agreement with the suggested wordings and have no further comments to make at this time.  
IBC applauds the efforts of the CCIR to develop a risk-based regulatory environment for property and 
casualty insurance.  Insurers agree that limited privilege and whistle-blower protection are necessary 
elements of successful risk-based regulation of the insurance industry. 
 
Following the completion of the initial consultation by CCIR on this issue, last fall IBC and the Canadian 
Life and Health Insurance Association sent joint letters to the Superintendents of Insurance in Alberta, 
British Columbia, New Brunswick, Newfoundland & Labrador, Nova Scotia, Ontario and Prince Edward 
Island, in which we encouraged those jurisdictions to adopt a self-evaluative privilege in their respective 
insurance statutes or regulations.  The adoption of this privilege is a very important issue for our 
members. 
  
We trust that the CCIR Working Group on Privilege will make a strong recommendation for adoption of 
the self-evaluative privilege model wording at the CCIR’s spring meetings that are scheduled for March 
29 and 30, 2007.   We also trust that the Working Group will recommend that the jurisdictions act as 
quickly as possible to adopt the self-evaluative privilege in their respective insurance statutes.  
 
Yours truly, 


 
Randy J. Bundus 
 
cc. Stanley I. Griffin 








 


 


 
 
Privilege and Whistle-Blower Protection  


IBC Comments on the December 2005 CCIR Discussion Paper 


 


 


 


 


 


 


February 28, 2006 







 


Insurance Bureau of Canada (IBC) is the national trade association representing the 
private general insurance industry. IBC members account for 90% of the non-
government, property and casualty (i.e., non-life) insurance business in Canada. The 
private property and casualty (P&C) insurance industry in Canada provides insurance 
protection for most homes, cars and businesses throughout the country.  
 
Over 200 private P&C insurance companies actively compete in Canada.  The industry is 
one of the largest employers in Canada, providing some 100,000 jobs, including positions 
for independent brokers, adjusters and actuaries. Many others derive income from the 
payment of insurance claims, including thousands of people working in a wide range of 
trades and professions such as car repair, construction, medicine, law and accounting.  
 
With registered sales of over $35 billion in 2004, and controlling assets of $92 billion, the 
industry is a major part of the social and economic fabric of Canada. Last year the 
industry paid out $20 billion in claims, including rehabilitation of those injured in motor 
vehicle collisions, replacement of stolen goods, compensation for commercial losses, and 
repairs to homes and damaged vehicles. The P&C insurance industry also works to 
improve the quality of life in our communities by promoting loss prevention, safer roads, 
crime prevention, improved building codes, and coordinated preparation for coping with 
natural disasters. 


Insurers appreciate the role that regulation plays in reducing the risk of company 
insolvency and enhancing public confidence in the financial system. The industry 
welcomes the opportunity to work with regulators to develop cost-effective supervisory 
approaches that foster competition and innovation among insurers. This submission is 
founded upon IBC’s regulatory policy principles, outlined in Appendix I, the advice of its 
Regulatory Balance Steering Committee and extensive consultation with member 
companies. 
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Executive Summary 
Risk-Based Regulation and Self-Assessments: IBC applauds the efforts of the CCIR to 
develop a risk-based regulatory environment for property and casualty insurance.  
Insurers agree that limited privilege and whistle-blower protection are necessary elements 
of successful risk-based regulation of the insurance industry. 
 
Limited Privilege Protection: Member insurers support the CCIR’s recommendations 
for limited privilege protection, including the proposed model wordings. IBC proposes 
one minor amendment: that regulators inform companies when privileged self-assessment 
information is shared with other regulators.   
 
Whistle-Blower Protection: Insurers support the CCIR’s recommendations for whistle-
blower protection. IBC recommends one amendment: that information disclosed by the 
whistle-blower be subject to the same limited privilege protection as insurer self-
assessments.   
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Risk-Based Regulation and Self-Assessments 
IBC applauds the Canadian Council of Insurance Regulators’ (CCIR’s) working group on 
risk-based regulation for its efforts to research risk-based methods in other jurisdictions 
and, in some provinces, to pilot new approaches to insurance supervision in Canada. 
Throughout the world and across industries, risk-based supervisory approaches are 
becoming more and more common.   
 
Global regulators are increasingly turning to risk-based approaches to regulation. In 
Canada, there are several promising examples of how risk-based approaches can produce 
more efficient and effective supervision across the industry: the AMF-FSCO complaints 
database project, the Industry Practices Review Committee (IPRC) approach to resolving 
the contingent commission issue and the Ontario Statutory Accident Benefit Schedule are 
all promising examples of risk-based approaches that can produce more efficient and 
effective supervision industry-wide. 
 
Risk-based regulation is efficient and effective in that it can bring an industry’s entire 
corporate governance and internal control infrastructure to bear in ensuring compliance.  
As a result, it provides regulators with access to evaluative information to which they 
would not otherwise have access, and which they would not be able to generate 
independently. This information can allow regulators more precision in targeting their 
limited regulatory resources to companies and practices of greatest concern. Risk-based 
approaches, in comparison to the current rules-based approaches, also allow regulators to 
respond much more quickly to issues that develop in the marketplace. For example, the 
insurer-sales intermediary contingent commission issue provides a good example of how 
quickly regulators were able to respond and address the issue using a risk-based 
approach.  
 
Insurers know their business best and, therefore, are in the best position to identify and 
address areas in need of improvement. Risk-based approaches, such as questionnaires or 
surveys, focus directors’ and officers’ scrutiny on aspects of their business that they may, 
or may not, be evaluating in detail. Strong corporate governance compels directors and 
officers of the company to take action to ensure that problem areas identified by a self-
assessment are brought into compliance with standards and expectations. Privilege 
protection allows insurers to be thorough in their internal self-assessments and to have an 
open exchange with their regulators on the findings.   
 
CCIR is working jointly with the industry to develop a more risk-based approach to 
market conduct supervision to improve public policy outcomes. This framework is 
currently in development; Appendix II provides an overview of how privilege fits in with 
this new approach. The federal superintendent, noting concern about the burden of rules-
based regulatory approaches, has called for more risk-based regulatory models for market 
conduct, noting that these approaches are in the early stages of development.1


                                                 
1 Remarks by Nicholas Le Pan, Superintendent, Office of the Superintendent of Financial Institutions Canada (OSFI), to the Empire 
Club of Canada, Toronto, Ontario, Thursday, February 16, 2006. 
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Limited Self-Evaluative Privilege Protection  
 
Limited self-evaluative privilege protection is an integral part of a risk-based regulatory 
framework. Under such a framework, directors and officers of an insurance company 
monitor and evaluate the performance of the institution through comprehensive 
regulatory self-assessments. This new approach engages companies in compliance to a 
far greater degree than does the current approach to supervision. It also allows regulators 
access to much more insightful information and more pro-active communications with 
insurance companies. 
 
If the new approach is truly effective in engaging directors and officers in more 
comprehensive scrutiny of their company’s conduct in the marketplace – including sales, 
claims handling and complaints management practices – it will produce self-evaluative 
information about corporate strengths and corporate weaknesses.  This is valuable 
information for regulators, and insurers fully support the complete disclosure of this 
information to insurance supervisors to strengthen industry oversight and consumer 
protection. 
 
Regulators appropriately recognize the unique nature of insurance products and that 
information collected for regulatory purposes should not have an impact on other facets 
of the system. This issue is particularly important because litigation is inherent to 
insurance products. Virtually all home, car and business insurance policies include 
protection for customers in legal actions initiated by third parties. Also, insurance 
products have built-in features that allow for claims settlement negotiation through the 
courts; this distinguishes them from most other goods and services. Therefore, regulators 
in Canada and elsewhere recognize that limited self-evaluative privilege protection serves 
a valuable purpose in the context of the insurance industry. 
 
While the CCIR discussion paper indicates that six jurisdictions in the United States have 
recognized the need for privilege, recent IBC research now shows that eight jurisdictions 
in the United States have enacted a self-evaluative privilege (or self-audit privilege) for 
insurers. These jurisdictions are District of Columbia, Illinois, Kansas, Michigan, New 
Jersey, North Dakota, Oregon and Texas. These eight jurisdictions combined represent 
over 20 percent of the P&C insurance market in the United States.  
 
As pointed out in the discussion paper, at least two Canadian jurisdictions have direct 
experience with the role of privilege protection in fostering regulatory oversight. Ontario 
and Saskatchewan have enacted privilege protection for information generated by a 
hospital or other health facility to support the government’s oversight of the quality of 
care in these institutions.     
 
Insurers’ limited privileged sharing of self-evaluative information with regulators has no 
effect on the extent of information currently available to claimants pursuing legal action.  
A claimant will continue to have access to the information that an insurer has about 
him/her, so that it can be used in efforts to resolve any issues regarding the handling of 
his/her claim. The information available to claimants through a court’s discovery process 
is the same before and after limited privilege protection is introduced. This includes 
information with respect to company practices.  
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The scope of regulators’ supervisory activity is also unimpeded with the introduction of 
privilege. This is pointed out in sections 3.5 and 3.7 of the discussion paper, which 
discuss regulators being unfettered by privilege with respect to their releasing 
information, and regulators’ ability to use information to investigate or take action 
against the insurer. IBC expects that regulators would use the information they receive 
from companies in the course of a review or investigation in the same fashion they have 
in the past, sharing their findings where appropriate. 
 
Privilege provides for the separation of two distinct dialogues. It allows an insurer to use 
its own corporate governance process to guide its compliance with practices and 
standards, and to have a candid dialogue with the market conduct superintendent about 
the nature of its operations.  This is a separate activity from the work of a claims 
department and the disclosures and information that would be provided in the course of 
complying with information requests pursuant to the litigation of any individual claim.  
 
Regulators recognize the need for caution in keeping information gathered for these 
distinct purposes separate. The separation of this information is appropriate because it 
keeps information about the achievement of public policy goals and the regulation of 
company practices where it belongs – with the regulator – and information about the 
pursuit of fair claims settlements for individual claimants where it belongs – in the hands 
of the courts. As a result, there are two separate processes with two purposes, each 
working from separate sets of information relevant to their distinct ends.  
 
IBC approves of the proposed wording for a self-evaluative privilege that is contained in 
Appendix II of the CCIR discussion paper – with one amendment. IBC requests that in 
those situations where a regulator plans to share company-specific self-assessment 
information with other regulators, the model include a provision that the regulator who 
initially received the self-assessment information provide the insurer notice of its 
intention to share the information with another regulatory body. This in no way restricts 
the regulator’s ability to share information, but would keep the insurer informed about 
which regulators have access to its company-specific self-assessments. 
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Whistle-Blower Protection 
IBC supports whistle-blower protection as a necessary part of a risk-based regulatory 
model for insurance. IBC understands that the intent is to provide protection to the 
whistle-blower against retaliation by way of civil action for disclosing information to the 
insurance regulator. A form of whistle-blower protection is currently included in the 
insurance acts in eight provinces and one territory. Only Alberta, Nova Scotia, Northwest 
Territories and Nunavut do not have this protection at this time. 
 
IBC agrees that the provisions found in current whistle-blower legislations and 
summarized in the discussion paper are the right ones. In particular, IBC supports the 
provision that, in disclosing the information, the whistle-blower must be acting in good 
faith, and the disclosure must be to the appropriate regulator or government official.   
 
IBC recommends an important third provision to ensure that information disclosed by the 
whistle-blower is subject to the same privilege protection as information requested by the 
regulator. Information about a company’s policies and practices should receive the same 
treatment for regulatory purposes whether it is shared with regulators formally through 
the self-evaluative audit process, or informally through a whistle-blower (who may be 
involved in carrying out such a process). IBC would be pleased to provide a sample 
wording of this provision to the CCIR at a later stage in this consultation.  
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Conclusion  
IBC appreciates having the opportunity to provide input on behalf of the insurance 
industry on the important issues of privilege and whistle-blower protection.  
 
Insurance companies support this CCIR initiative, as well as the initiative to develop a 
risk-based approach to supervision. IBC is committed to achieving better policy 
outcomes for consumers and believes that these initiatives support this goal. Markets 
work best when there is a balance among the needs of the regulator to govern insurers’ 
activities, the protection of consumers and the ability of insurers to self-evaluate and 
disclose critical information to regulators.  
 
IBC looks forward to working closely with CCIR and individual jurisdictions as these 
proposals move forward. Insurers also welcome continued collaboration on risk-based 
regulation and regulatory harmonization for the benefit of the Canadian insurance 
industry and its consumers.     
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Appendix I: IBC Regulatory Principles 
Insurers appreciate the role that regulation plays in reducing the risk of company 
insolvency and enhancing public confidence in the financial system. The industry 
welcomes the opportunity to work with regulators to develop cost-effective supervisory 
approaches that foster competition and innovation among insurers. 
 
IBC’s work on regulatory issues, including this submission, is founded upon ten guiding 
principles.  The work is directed by the Regulatory Balance Steering Committee, and 
informed by extensive consultation with member companies. 
 
IBC’s regulatory policy principles are as follows: 
1. Need for government regulation  
Appropriate government regulation reduces the risk of company insolvency and enhances 
public confidence in the financial system. 
2. Balance  
Efficient and effective regulation provides appropriate balance between intrusive 
government regulation and strict reliance on market forces. 
3. Cooperation  
Insurers and regulators both have valuable roles to play in policy-analysis and decision-
making processes. 
4. Harmonized approach  
There are significant benefits to consumers when regulators harmonize initiatives 
primarily across jurisdictions – particularly major trading nations – and secondarily 
within them (federal, provincial and territorial levels of government). 
5. Pragmatic solutions  
Regulators and insurers should focus on pragmatic solutions to regulatory concerns, 
rather than dwell on philosophical differences. 
6. Cost  
Cost will continue to be an important determinant in evaluating the efficiency and 
effectiveness of the regulatory system, but not the only factor considered. Also, direct and 
indirect regulatory costs must be recognized. 
7. Control  
The conduct and management of any insurance company remains the sole responsibility 
of its senior management and board of directors. 
8. Inherent limits to solvency monitoring  
While active solvency monitoring can reduce the risk of failure, some companies may 
still fail because of unforeseen circumstances. 
9. Disclosure of information  
Disclosure is a powerful and cost-effective regulatory tool that strengthens industry 
discipline and instills public confidence.  
10. Tangible measures 
Objective measures of regulatory effectiveness can enhance public confidence in the 
system and demonstrate good value to insurance consumers.  


 







 


Appendix II: Elements of Risk-Based Supervision of 
Insurance 
IBC’s Regulatory Balance Steering Committee has been actively engaged in discussions 
with regulators across the country with the goal of improving regulation of the insurance 
industry.  
 
In these discussions the committee seeks to implement IBC’s vision for a regulatory 
system that incorporates: 
 


• Efficient, effective supervision, delivering good value for both the industry and its 
consumers 


• Cost-effective regulatory approaches that reduce the risk of company insolvency 
and enhance public confidence in the financial system 


• Supervision that fosters competition and innovation among insurers, for the 
benefit of insurance consumers 


 
There is one point that insurers, governments and regulators all agree upon: Better public 
policy outcomes can be achieved for insurance consumers by improving the supervisory 
system.  


 
The Canadian Council of Insurance Regulators (CCIR) is working jointly with the 
industry to develop a risk-based market conduct supervisory framework to improve 
public policy outcomes. This model is currently in the development stages. However, the 
following schematic provides a summary of current thinking and provides an overview of 
how privilege fits in with the various elements being considered for this model. 
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Emerging Supervisory Framework  
The supervisory framework is being developed to improve market conduct oversight of 
the property and casualty insurance industry to achieve better public policy outcomes for 
consumers.    
 
Well-Understood Public Policy Objectives 
An important first step in improving insurance supervision is to develop a common 
understanding of the public policy objectives that governments hold for the insurance 
system. Once insurers, brokers, governments, regulators and other stakeholders 
understand the system’s objectives, it will be easier for all concerned to work toward a 
system that will maximize the probability that these objectives will be achieved.   
 
There are two types of objectives to be considered:   
 


(1) objectives concerning the functioning of the insurance system as a whole, 
which embrace such concepts as affordability, availability, profitability and 
competitiveness; and  
 
(2) objectives concerning the treatment of individual consumers, including such 
concepts as information disclosure, timely and fair settlement of claims, adequate 
systems of complaint handling, and knowledgeable intermediaries. 


 
Insurers envision a marketplace where they would compete to achieve public policy 
objectives (once these have been clarified) more efficiently than their peers. In other 
words, the intention would be for insurers to align their internal policies and procedures 
with agreed-upon public policy goals for the insurance marketplace.  Each insurer would 
tailor its approach according to its own corporate culture and business philosophy. The 
role of regulators would be to determine whether the public objectives are being met.    
 
Supervisory Oversight 
Regulators have an important role to play in ensuring that the government’s policy 
objectives are being met. A core function of an insurance regulator is to collect 
information on market outcomes through monitoring consumer complaints, conducting 
market analysis, and analyzing key information through leading indicators. This is the 
information that regulators use to make their risk-based assessments. 
 
Corporate Governance 
Corporate governance in the insurance industry has been strengthened significantly since 
the Insurance Companies Act was amended in 1992. Since that time, there have been 
numerous additional amendments that have further raised the corporate governance bar. 
As well, Sarbanes-Oxley and other corporate governance initiatives world-wide are 
affecting the role of Canadian boards of directors and the operations of insurance 
company branches in this country. All of these initiatives give rise to more 
comprehensive and effective internal controls and greater assurance that companies enact 
and adhere to their policies and procedures. However, these corporate governance and 
internal enhancement controls are not yet being systematically considered when 
regulators evaluate an insurer’s market conduct.  


 







 


 
Role of Standards of Sound Marketplace Practice 
Every successful risk-based regulatory regime includes some sort of industry standards. 
IBC believes that developing voluntary industry standards is an essential step in 
improving both relationships with regulators and policymakers and public policy 
outcomes for consumers.  


 
In essence, the adoption of such standards will set a guidepost against which regulators 
can evaluate an individual company’s conduct in the marketplace. Over time standards 
are expected to allow provincial market conduct regulators to place greater trust and 
reliance on the internal corporate governance infrastructure already in place within the 
industry.   
 
Risk-based Regulatory Action 
IBC envisions a system where regulators would utilize a risk-based approach; regulators 
would use tools such as market-conduct self-assessment (under protection of privilege), 
corporate governance surveys or questionnaires and complaint tracking to help them 
identify companies or activities seeming to be at greater risk of not meeting the agreed-
upon objectives. IBC suggests that, in such a system, the majority of insurers would be 
found to be low-risk – that is, having guidelines, standards and outcomes that are 
consistent with broad public policy goals. 
 


We need to move away from a strictly rule-book mentality, avoiding 
the creation of yet more paperwork and bureaucracy and in its place, 
we can work with our regulators to develop and require adoption of 
ethical principles of behavior.  
 
In the end, this kind of collaborative approach may be more helpful 
than an onslaught of new rules. Rules generate loopholes, and 
loopholes lead to malfeasance. But if introducing more rules won’t 
work, developing principles of behaviour just might, especially if 
backed by clear guidance to minimize compliance costs. - Peter 
Levene, Chairman of Lloyd’s, 2005 


This approach 
would allow 
regulators to focus 
their resources on 
the minority of 
companies for 
which there are 
concerns and, 
perhaps more 
importantly, to 
direct their attention 
to monitoring the 
overall performance 


of the system as a whole. Regulators and insurers could then take proactive steps to 
identify emerging threats to the system’s goals (i.e., affordability, availability of 
coverage, and others mentioned above) and work with other stakeholders to develop 
proactive solutions to emerging problems in order to maintain consumer satisfaction with 
the insurance system. In the case of systemic or industry-wide issues, the regulator would 
work with the industry stakeholders and the industry associations to effect solutions. A 
transparent ladder of intervention for regulatory action either company-specific or 
industry-wide will form an integral part of the model.  
 
IBC anticipates that carrying out this system stewardship function would involve more 
formally structured approaches than have been taken in the past, with the objective being 
to proactively address adverse market trends before they become serious problems.   
 


 







 


This suggests that gathering and reporting insurance system performance information will 
become more important under the new framework, requiring the development of new 
procedures such as  “leading indicator” analysis reporting. IBC is working collaboratively 
with regulators to develop proposals in these areas as well. 
 
Competitive Markets and Empowered Consumers 
A key message from IBC to regulators and governments is that market-based solutions 
are in the consumer interest. A competitive insurance marketplace that relies on 
competitive pricing and empowered consumers is most likely to achieve the desired 
government’s policy objectives. Governments should not act unless one of their public 
policy objectives is at risk. 
 
Privilege 
Privilege is an essential part of this model; in order to leverage corporate governance and 
internal controls towards achieving market conduct supervisory objectives there is a need 
for greater legal protection on information flowing between insurers and regulators.  
 
Risk assessment that uses internal self-evaluative audits could result in internal 
communications or reports that contain subjective self-critical analysis and opinions 
about the company. As part of their oversight duties, insurance regulators are expected to 
request access to these self-audits when conducting their examinations.  
 
Under the proposed regulatory model, self-audits serve as an important tool for both the 
insurer and the company. They can help improve company compliance, which is in the 
interest of policyholders and the public. Self-audits can help insurers to identify and 
correct problems and errors in the ways customers are treated, which helps to improve 
relations with customers, reduce complaints, strengthen consumer confidence in the 
insurance system overall. Self-audits serve as a management tool for the board of 
directors or senior management to ensure that effective compliance programs are in 
place. Self-audits can also help improve external market conduct examinations and lessen 
the fines or need for corrective actions, as well as reduce lawsuits or possible class 
actions. 
 
IBC supports moving forward with the development of a risk-based approach to market 
conduct that relies on the voluntary sharing of information with regulators, through 
questionnaires or surveys. However, it is important to note that before the system can rely 
on self-evaluation reports by insurers, the legal status of these reports must be 
determined. The usefulness of a self-audit is directly related to the degree of 
confidentiality afforded to the output and results of the evaluative process. The more 
confidentiality is assured, the more the resulting reports or documents will be thorough 
critical appraisals. Unprivileged self-audits could be compliance programs in name only 
and represent a serious roadblock to the benefits of a risk-based approach. 
 


 





		Insurers appreciate the role that regulation plays in reduci

		Executive Summary

		Risk-Based Regulation and Self-Assessments

		Whistle-Blower Protection



		Conclusion

		Appendix I: IBC Regulatory Principles

		Appendix II: Elements of Risk-Based Supervision of Insurance






 1


 
 
 
March 2, 2007 
 
Mrs. Carol Shevlin 
Policy Manager (A) 
CCIR Secretariat 
5160 Yonge Street, Box 85 
17th Floor 
Toronto ON M2N 6L9 
 
Sent via email: ccir-ccrra@fsco.gov.on.ca 
 
Dear Mrs. Shevlin: 
 
Re:  Follow-up Response to Canadian Council of Insurance Regulators Discussion 
 Paper on Privilege and Whistle-Blower Protection 
 
Independent Financial Brokers of Canada (IFB) is pleased to provide further comments to 
the Working Group on the issues arising from the CCIR Discussion Paper on Privilege 
and Whistle-Blower Protection.  We appreciate the opportunity to respond to the issues 
you have identified as requiring further stakeholder input.  As we indicated in our letter 
of February 21, 2006, our comments will be restricted to the issues related to whistle-
blower protection. 
 
In general, IFB supports statutory protection for whistle-blowers and the CCIR initiative 
to extend such protection to those in the insurance industry.  However, we believe that 
any such whistle blower legislation must recognize the differences and unique challenges 
that exist in the way insurance is distributed and that it must be drafted to reflect these 
differences.  It can not be a ‘one size fits all’ approach. 
 
As noted in your earlier paper, an agent or broker who has a contract to sell the products 
of a particular insurer may have knowledge of wrong-doing.  It is clearly in the interests 
of consumers that high risk situations be identified as early as possible and we support 
provisions to protect agents and brokers who come forward to assist in the protection of 
their clients.  However, this discussion paper does not differentiate between situations 
encompassing employer/employee relationships, and relationships where no employment 
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relationship exists, such as those between an independent broker and an insurance 
company and broker to broker.   
 
Furthermore, our understanding is that the CCIR intends for whistle-blower information 
to be provided to the regulator, at which point it would be privileged.  The difficulty we 
have with this proposal is that it seeks only to provide protection to the information, not 
the individual. 
 
Insurance Company Employees versus Independent Brokers 
The fundamental premise of whistle-blower protection, and generally found in such 
legislation, is to protect the individual who comes forward with information of possible 
wrong-doing.  By entrenching protection, the intent is to provide a framework whereby 
the informant has some guarantee against prosecution and a reduction in the risks 
involved with providing such information.  Where an employment situation exists, this 
protection is generally provided by rules which prevent the employer from terminating 
the person’s employment.  In some jurisdictions, employees may be entitled to 
compensation in the event they face demotions or reduced career expectations as a result 
of their whistle-blowing actions.  
 
Under your proposal, however, you suggest that loss of employment or other employment 
related sanctions are not being considered because employees who lose their employment 
position have a right to other forms of legal action, for example through filing a wrongful 
dismissal suit or from amendments to the Canadian Criminal Code which provide 
sanctions for employers who dismiss employees in such situations.  This protection 
would apply to employees of insurance companies and career (or captive) agents.   
 
However, there is no relief in either of these legal avenues for independent brokers 
because they are not employees of the insurer.  We believe that the CCIR position to not 
deal with the potential loss of a contract with an insurer or loss of sponsorship creates a 
serious disincentive, does not provide independent brokers with protection against the 
possible recriminations which can occur as a result of their whistle-blowing and does not 
put them on an equal footing with employees of an insurer. 
 
Agent to Agent Reporting 
In our previous submission, we stated our concern that because agents and brokers 
operate in a competitive business environment, that this may lead to improper motivation 
for reporting on others.  It continues to be our position that unfounded accusations could 
have long-term negative consequences on these agents and brokers because their 
relationship with their clients is based largely on trust and their personal reputation and 
because insurance companies could cancel contracts with them based on such 
information.   
 
We suggest that enforcement rests with the various provincial/territorial regulatory bodies 
which already have the power to pursue complaints and whose responsibilities include 
licensing, monitoring and supervising licensees.  Furthermore, we believe that in cases 
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where the reporting is found not to have been given in good faith that the aggrieved 
person should still have legal avenues of redress available to him or her. 
 
 
We trust our comments will be helpful to you as you draft this legislation.   
 
Yours truly, 
 


 
John Whaley 
Executive Director 
Email: jaw@ifbc.ca 
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February 21, 2006 
 
 
Mrs. Carol Shevlin 
Policy Manager (A) 
CCIR Secretariat 
5160 Yonge Street, Box 85 
17th Floor 
Toronto ON M2N 6L9 
 
Sent via email: ccir-ccrra@fsco.gov.on.ca 
 
Dear Mrs. Shevlin: 
 
Re: Canadian Council of Insurance Regulators Discussion Paper on Privilege 
 and Whistle-Blower Protection 
 
Independent Financial Brokers of Canada (IFB) is pleased to provide our comments on 
the CCIR Discussion Paper on Privilege and Whistle-Blower Protection. 
 
IFB is a voluntary, not for profit association representing approximately 4,000 
independent financial advisors across Canada – most of whom are licensed to sell 
insurance products and mutual funds.  IFB is proud to be the only association dedicated 
to meeting the needs of independent advisors and has done so for over 20 years.  Our 
members must be independent, in that they must be able to offer clients a range of 
products from a variety of providers.  We believe that only by offering such choice can a 
consumer receive the best advice and the most suitable product to meet his or her 
financial needs. 
 
Our comments will pertain primarily to Section 4.0, Description of Whistle-Blower 
Protection, as these proposals would have the most direct impact on our members.  
However, in advance of that we want to note our reservations with some of the 
introductory remarks made in Section 2, Risk-Based Regulation and Self-Assessments, 
and, in particular, that:  


o regulators have been looking at methods to undertake risk-based regulation, and  
o regulators encourage insurers to introduce good governance practices that reduce 


insurers’ risk of non-compliance. 
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We are unclear from these remarks as to whether the intention is that these risk-based 
initiatives would pertain only to insurers and the provisions they would put into place to 
ensure their own good governance or if they would be broader in scope.  We would be 
very concerned if it was the latter so that, in effect, the regulators are looking to others (in 
this case the insurance companies or managing general agencies) to be involved in the 
regulation of independent brokers, like our members.  Our members have chosen to be 
independent brokers and would find measures which download regulation to the 
companies to be intrusive and unwelcome.  Our members already operate in a highly-
regulated environment, adhere to this association’s code of conduct and participate in 
other industry initiatives, for example, disclosing potential conflicts of interest to 
consumers –all of which provide oversight of their conduct. 
 
Proposed Whistle-Blower Protection 
In general, IFB supports the CCIR proposal to introduce whistle-blower protection for 
those who provide information of corporate, or individual, wrong doing to insurance 
regulators.  A person with such knowledge should have a confidential reporting avenue 
open to them and be protected from fear of retaliation.  It is likely this information will 
most often come from an individual closely associated with the corporation, like an 
employee.  As noted in the paper, an agent or broker who has a contract to sell the 
products of a particular insurer may also have knowledge of such wrong-doing.  
Ultimately, it is in the interests of consumers to identify such high risk situations as early 
as possible and we support provisions to protect agents and brokers who come forward to 
assist in the protection of their clients. 
 
In order for whistle-blowers to be comfortable stepping forward, there must be a 
reporting system with identifiable steps to be followed in submitting such disclosures.   
 
Equally important, however, is that information be readily accessible and well-publicized 
to identify the ramifications of allegations which are egregious in nature.  Obviously, 
unfounded accusations could have long-term negative consequences in an industry like 
insurance, which is based largely on trust and personal reputation.   
 
It concerns us, therefore, that this Discussion Paper fails to differentiate between 
situations encompassing employer/employee relationships, and relationships where no 
employment relationship exists, such as those between an independent broker and client 
and broker to broker.   
 
In an employment situation, there may well be more clearly defined audit trails to 
determine the merit of the disclosure.  Where no employment relationship exists, 
however, the alleged act of wrong-doing takes place ‘in the field’ and by virtue of this 
will lead to a more subjective interpretation by the party, or parties, involved.     
 
Agents and brokers operate in a competitive business environment.  This competitive 
relationship may lead to improper motivation for reporting on others and potentially dire 
consequences for the broker reported on.  For example, inaccurate or spiteful reporting of 
a fellow agent/broker could result in an insurer canceling the contract it has with the 
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aggrieved agent/broker, thereby putting him or her out of business.  In our view, the 
aggrieved person should not have his/her right for redress taken away and there should be 
established consequences for the reporter.  We recognize that this paper proposes that 
“the whistle blower would not have protection against a law suit if the information 
provided was not provided in good faith”, however, we submit that establishing “good 
faith” may be difficult to prove in such situations.   Therefore, in our view, the 
application of whistle-blower regulations beyond those encompassing employment 
situations will create too many opportunities for unfounded accusations and may well 
contribute to an unhealthy business climate in the field.   
 
Reporting of Unlicensed Insurance Companies and Persons 
The CCIR paper also suggests that: 
 “The whistle-blower protection is to protect persons who volunteer information 
 about an insurer, insurance agent, insurance broker or insurance adjuster engaged 
 in wrongdoing or who inform the regulator of a person or entity that should be 
 licensed but is not.” 
 
We are unclear why the reporting of unlicensed insurance agents/brokers or companies 
needs to be included in separate whistle-blower proposals since such a situation would 
clearly be contrary to existing legislation contained in the various provincial Insurance 
Acts and Regulations.  Enforcement rests with the various provincial/territorial regulatory 
bodies which already have mechanisms in place to pursue public complaints and whose 
responsibility it is to license, monitor and supervise existing participants and screen new 
applicants for suitability.  Implementing additional layers of regulation, in our view, will 
create duplication and confusion. 
 
Conclusion 
IFB recognizes that whistle-blower statutes have become increasingly common in 
Canadian legislation and IFB does not object to provisions related to the insurance sector 
provided its application is limited to insurance companies and their employees.  We 
believe that there are already regulatory avenues available to adjudicate complaints and 
supervise agent/broker market conduct without introducing more options, with potentially 
problematic results.   
 
IFB appreciates the opportunity to respond to this discussion paper and trusts you will 
find our comments useful. 
 
Yours truly, 


 
John Whaley 
Executive Director 
Email: jaw@ifbc.ca 





















March 2, 2007 
 


Response to CCIR Working Group on Privilege 
Revised Privilege Model and Whistle-Blower Protection 


 
Submitted to:  Canadian Council of Insurance Regulators Secretariat 
 
Submitted by:   Lance Kayfish, Chair,  


RIMS Canada Council Communications and  
External Affairs Committee 


 
As representatives of Canada’s largest group of commercial insurance purchasers, the 
RIMS Canada Council (RCC) appreciates the opportunity to express the views of its 
members to the Canadian Council of Insurance Regulators (CCIR) on its Revised 
Privilege Model and Whistle-Blower Protection recommendations. 
 
The Risk and Insurance Management Society, Inc. (RIMS) is a not-for-profit 
organization dedicated to advancing the practice of risk management, a professional 
discipline that protects physical, financial and human resources. Founded in 1950, RIMS 
represents over 3,800 industrial, service, nonprofit, charitable, and governmental entities. 
The Society serves 10,000 risk management professionals around the world. 
 
RIMS has over 850 individual members in Canada, representing more than 425 of 
Canada’s largest companies and organizations in many industries, including financial 
institutions, retail, consumer products and services, energy and utilities, agriculture, 
transportation, real estate, educational institutions, and municipal and provincial 
governments. 
 
The RCC is a standing committee of RIMS that addresses Canadian activities and 
strategic initiatives of RIMS and risk management in Canada.  The RCC is comprised of 
representatives from each of the ten RIMS chapters from across Canada.  The RCC’s 
Communications and External Affairs subcommittee also includes representatives from 
across Canada. 
 
The one month period given to respond to the revised Privilege Model and Whistle-
Blower Protection recommendations was not enough to fully consult our stakeholder 
group, so Lance Kayfish, Chair of the RCC’s Communications and External Affairs 
Committee, is responding on behalf of the group.  The Chair of the RCC’s 
Communications and External Affairs Committee is the individual who facilitates 
discussion and recommends comment regarding policy consultations to the RCC.  The 
RCC is meeting on March 9 and 10 with representatives from across the country, and 
may comment further after that time. 
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Revised Privilege Model 
 
The respondents substantively agree with the revised privilege model and all of the 
proposed changes from the original model. 
 
The additions to the model address to some extent the concern the RCC had about 
providing more guidance as to what type of document the privilege explicitly excludes, 
and ensuring that the scope of included documents is not overly broad so as to provide an 
unfair advantage in litigation.  
 
To the extent that the Privilege Model is intended to facilitate self-evaluative audits 
within the insurance industry, the RCC supports implementing measures that will 
improve the ability of insurers to engage in these activities.  Providing a safe environment 
for insurers to internally reflect on their performance and practices is practical in the 
current increasing litigious climate.  Promoting the use of evaluative tools in the 
insurance sector is an important step to improving quality, compliance and cooperation.  
 
Regarding the six comments from respondents to the earlier consultation that did not 
result in changes to the Privilege Model and the explanations provided by the Working 
Group, the following comments are provided: 
 
The RCC has no comment on points one to three at this time. 
 
Regarding point four, not extending the considered privilege to penal proceedings is 
appropriate considering the intent of the protection.  It is hoped such a limitation should 
not deter from the use of self-evaluation tools.  Considering the use of such tools will 
assist in implementing measures to detect and avoid the practices that might give rise to 
situations that result in penal proceedings, directors and officers should be motivated to 
use self-evaluation.  Allowing firms to identify and address matters before they escalate 
is in the best interest of clients, insurers and regulators.  In the future, if it is determined 
that lack of extending privilege to penal proceedings detracts from the intended purpose, 
an explicitly defined process of determining if privilege ought to apply in a given 
situation, or some sort of limited privilege, can be reconsidered. 
 
With respect to point five and six, we feel the issue of how the proposed privilege will 
work in the context of freedom of information and protection of privacy legislation would 
be helpful.  Presumably the privilege protection proposed for self-assessment audits is 
intended to be more robust than protections already provided for in freedom of 
information and protection of privacy legislation. If not, then the need for the privilege 
proposed is brought into question.  An overview and examples of how privilege would 
apply in the context of freedom of information and protection of privacy legislation, and 
the requests that could be contemplated under such regulations, would be helpful in 
understanding this aspect. 
 







- 3 - 
 
Whistle-Blower Protection 
The RCC  has nothing to add to its original position at this time.  The RCC strongly 
supports whistle blower protection for all jurisdictions.  We may comment further in this 
area if there is further input sought. 
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The RIMS Canada Council  
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For further information about this submission, please contact: 
 
Bonnie Wasser, RIMS Canadian Consultant at (416) 638-1645 or bwasser@sympatico.ca 
Lance Kayfish, Chair, RCC Communications and External Affairs Committee at  
(250) 469-8570 or lkayfish@kelowna.ca 







 
Background/Introduction 
 
As representatives of Canada’s largest group of commercial insurance purchasers, the RIMS 
Canada Council (RCC) appreciates the opportunity to express the views of its members to the 
Canadian Council of Insurance Regulators (CCIR) on its Discussion Paper on Privilege and 
Whistle-Blower Protection.   
 
The Risk and Insurance Management Society, Inc. (RIMS) is a not-for-profit organization dedicated 
to advancing the practice of risk management, a professional discipline that protects physical, 
financial and human resources. Founded in 1950, RIMS represents over 3,800 industrial, service, 
nonprofit, charitable, and governmental entities. The Society serves 9,400 risk management 
professionals around the world. 
 
RIMS has over 800 individual members in Canada, representing more than 425 of Canada’s 
largest companies and organizations in many industries, including financial institutions, retail, 
consumer products and services, energy and utilities, agriculture, transportation, real estate, 
educational institutions, and municipal and provincial governments. 
 
The RCC is a standing committee of RIMS that addresses Canadian activities and strategic 
initiatives of RIMS and risk management in Canada.  The RCC is comprised of representatives 
from each of the ten RIMS chapters from across Canada.  The RCC’s Communications and 
External Affairs subcommittee also includes representatives from across Canada. 
 
Opening Remarks 
 
The RCC supports the initiatives the privilege and whistle blower protection concepts outlined in 
the discussion paper and their intended purpose of promoting good governance and consumer 
protection. 
 
It is assumed that all the information provided in the discussion paper is correct and has been 
presented in a balanced manner.  It is also assumed that the implementation of risk-based 
regulation, privilege and whistle blower protection as described can be achieved efficiently without 
significant cost impacts to the operation of insurance companies, insurance sales intermediaries or 
insurance consumers. 
 







Privilege 
 
RCC supports good governance practices within the insurance industry.  In general, RCC 
considers the concept of risk-based regulation to focus resources and regulatory supervision on 
higher-risk companies, to be reasonable and practical.  A variety of criteria based on information 
provided by the companies, such as current reporting requirements, mandatory and voluntary self- 
assessments, and information from consumers and from other sources might be used to determine 
the relative risk of companies and their various business units.  Other criteria such as product type, 
consumer profile, business volume metrics, geographic factors and past performance might also 
be considered. 
 
Used internally, self-assessment tools and processes are a recognized means of supporting good 
governance, regulatory compliance and best practices.  If shared openly with the regulator, these 
reports should provide valuable information to determine the risk of non-compliance with 
regulation.  Self-assessment information may also help regulators determine how to best provide 
supervision and support in achieving compliance and reducing risk levels. 
 
Recognizing that privilege protecting against the use of self-assessment information in civil 
litigation will promote more meaningful and increased use of both mandatory and voluntary self-
assessment tools, the RCC supports the limited privilege outlined in the discussion paper in spirit. 
 
The model wording appears to provide the intended privilege to a wide range of potential 
documents generated through self-assessment.  However, the wording may be interpreted to be 
broader than intended.  This might be addressed by outlining the types of documents and 
information not intended to be extended privilege protection, such as raw data, operational 
documents and strategic documents that may be used or reviewed in completing the self-
assessment. 
 
The privilege must be structured to facilitate governance and compliance without providing 
insulation for documents currently available that might be used or reviewed for self-assessment or 
to provide an unfair advantage in litigation that goes beyond the intended purpose, which may be a 
risk.  For instance, companies could change current practices in title, or restructure functions 
and/or document production protocols in an attempt to expand the privilege protection to 
documents that are not bona-fide self-assessment tools or information.  Recognizing a law court 
authority may have the task of determining if the privilege should or should not attach to a 
particular document, the wording should provide some guidance as to what type of document the 
privilege explicitly excludes.  It should also be noted in the wording that for some documents the 
intended privilege might only attach to a portion of the document. 
 
Whistle-Blower Protection 
 
 
The RCC supports the whistle blower protection outlined in the discussion paper. 
 
With respect to section 4.4 the RCC supports privilege for the communication provided to the 
regulator by the whistle-blower for the express purpose of protecting the identity of the whistle-
blower, where appropriate.  The RCC recognizes that such a privilege may have limitations such 
that in special circumstances the regulator may be in a position where such communications, or 
portions of them, are required to be disclosed.  In such cases, the immunity for the whistler-blower 
ought not to be compromised. 








 
 
 
 
 
 
 
 
 
February 22, 2006 
 
 
Mrs. Carol Shevlin 
Policy Manager (A) 
CCIR Secretariat 
5160 Yonge Street, Box 85 
17th Floor 
Toronto, Ontario 
M2N 6L9 
 
 
Re. Discussion Paper on Privilege and Whistle-Blower Protection 
 
 
The Co-operators General Insurance Company (CGIC) supports the efforts made by the 
Canadian Council of Insurance Regulators (CCIR) in developing this Discussion Paper 
that considers two key elements of risk-based regulation, namely, privilege and whistle-
blower protection. 
 
CGIC believes that risk-based regulation, such as self-assessments are a significant tool 
in the overall drive for regulatory streamlining and efficiency. They encourage good 
corporate governance and promote the adoption of best industry practices.  In addition, 
they permit regulators to place more reliance on the compliance evaluation processes of 
companies themselves. A risk-based approach requires fewer overall regulatory resources 
and allows them to be focused on actual or potential problems. 
 
 
Limited Statutory Privilege 
 
Privilege will play a key role in enabling this regulatory framework to function 
effectively and deliver good value to consumers.  In an increasingly litigious business 
environment, self-assessments bring their own material risks, namely their potential 
accessibility in civil proceedings. “Limited statutory privilege” would protect self-
assessment information whether in the possession of an insurer or a regulator, from 
discovery and admission in administrative and civil proceedings. We have always, to the 
extent possible, tried to protect information provided to regulators from further 
disclosure, and are of the opinion that the implementation of self-evaluative privilege 







would provide additional protection to the information we provide. As a result, we are 
very supportive of the privilege you propose in your discussion paper. 
 
Privilege protection allows insurers to enhance and formalize their internal compliance 
process and to more openly share sensitive company specific information with their 
regulators. Insurance regulators need detailed information from insurers to assist them in 
carrying out their responsibilities to protect the interests of consumers. There is a concern 
that the completion of voluntary or mandatory self-assessments could be negatively 
affected by the potential for self-assessments to be used in civil actions against insurers 
that had provided that information. The more confidentiality is assured, the more the 
resulting reports, documents, questionnaire responses, will be honest, critical appraisals.   
 
 
Whistle Blower Protection 
 
CGIC supports whistle-blower protection as an important part of the self-evaluative 
process. It is clear from the Discussion Paper that the intent of this protection is to 
provide protection to the whistle-blower against retaliation by way of civil action for 
making the disclosure to the insurance regulator.  
 
We support such protection as long as: 
 


• The whistle-blower is acting in good faith in disclosing such information 
• The disclosure is made to the appropriate regulator or government official 
• The information that is provided is deemed  to be credible 
• The information that is disclosed by the whistle-blower is subject to the same 


privilege that the information would have in the hands of the regulator or insurer. 
• The insurer is entitled to the information in order to mount any necessary defense 


against allegations made by the whistle-blower. 
 
 
About The Co-operators 
 
Based in Guelph, Ontario, The Co-operators is a group of Canadian 
companies focussing on home, auto, life, group, commercial and farm insurance, 
as well as investment products and property development. Owned by 32 Canadian 
co-operative organizations, The Co-operators provides insurance protection to 
more than two million Canadians and has assets exceeding $6 billion. A member 
of the Imagine group of companies, The Co-operators is well known for its 
philanthropy and community involvement.  
 
 
Conclusion 
 
The Co-operators appreciates having the opportunity to provide input to the CCIR 
regarding the issues of privilege and whistle-blower protection. We support these 
initiatives as they enhance the ability of a risk-based approach to regulation. It provides a 
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proper balance between the regulators’ desire to protect the interests of consumers and 
the insurer’s ability to freely self-evaluate and disclose information to regulators without 
the potential for third party litigation. 
 
We applaud the CCIR for their initiative to move towards a regulatory environment that 
is harmonized and promotes efficiency and look forward to supporting them in their 
efforts. 
 
 
Sincerely, 
 
Original signed. 
 
Andrew Carlyle 
Assistant General Counsel 
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