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By E-mail:  ccir-ccrra@fsco.gov.on.ca 
 
  
        April 28, 2008  
Carol Shevlin 
Policy Manager 
CCIR Secretariat 
5160 Yonge Street, Box 85 
17th Floor 
Toronto, ON    M2N 6L9 
 
Dear Ms. Shevlin: 
 


Re:  CCIR-CISRO Consultation on Incidental Selling of Insurance (ISI) 
 
 The member companies of the Association of Canadian Financial Corporations (ACFC) have 
been serving Canadians for more than 70 years. 
 
 Membership in the ACFC is open to companies that act as financial intermediaries, or that 
finance retail installment sales and inventory, make or purchase unsecured and secured loans to 
consumers or industrial and commercial enterprises, own and lease property, and factor and finance 
industrial and commercial accounts receivable. 
 
 The current members of the Association are1: 
 


CitiFinancial Canada, Inc. 
HSBC Financial Corporation Limited 
Wells Fargo Financial Corporation Canada 
 


 Finance companies provide important financial services to Canadians including such products as 
small balance loans, private label retail sales financing and mortgages.  Combined, the member 
companies serve 1.74 million customers and have $8 billion in assets.  CitiFinancial Canada, Inc.’s parent 
company is Citigroup Inc., HSBC Financial Corporation Limited’s parent company is HSBC Holdings 
plc, and Wells Fargo Financial Corporation Canada’s parent company is Wells Fargo and Company. 
 
 The ACFC is responding to the questions raised in the above noted consultation paper. 
 
 Other than highlighting exclusions, restrictions and limitations (ERL’s) in the application form 
for pre-existing conditions, a written summary of terms could also be provided to the customer, along 
with a toll free number referral to the insurer for further questions.  Although sellers of incidental 
insurance should have a basic knowledge of the application process, oral disclosure by sellers should be 
limited because of the complexity of insurance products on the market today being offered through a vast 
                                                 
1  The ACFC has four associate members:  Assurant Solutions, Canada; Equifax Canada Inc.; First Canadian Title Company 
Limited; and Trans Union of Canada Inc. 
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array of retailers as well as lenders, requiring specialized knowledge for each type of product.  This would 
ensure adequate disclosure of ERL’s at the time of the application, and address cases involving remote 
transactions where customers do not have face to face contact with sellers of incidental insurance. 
 
 ERL’s applicable to group insurance policies can be disclosed to customers through a written 
summary of terms offered at the time of application. The terms will then be more fully disclosed in the 
certificate of insurance provided to the customers after the application has been accepted.  A 30 day 
rescission period after the customer receives the certificate should allow the customer the opportunity to 
become fully aware of the terms of the contract, and decline the insurance if he or she chooses, at no cost.  
A toll free number can also be provided to the customer if he or she has any further questions about their 
coverage. 
 
 An appropriate level of product knowledge by sellers of incidental insurance can be achieved 
through the training and supervision by the insurers.  This will ensure that acceptable industry standards 
of practice are in place.  Insurers have a vested interest in ensuring quality assurance in the marketing of 
their products.  Sellers should not be subject to formalized instructions and examinations similar to those 
found in more traditional modes of insurance distribution and licensing models because the sectors selling 
incidental insurance vary greatly ranging from car dealers, telecommunications, to furniture and 
electronics retailers.  This would render it difficult to customize instruction for each sector, and would be 
impractical because of employee turnover and transfers within these organizations. 
 
 A licensing regime need not be implemented as a means of dealing with conflicts of interest, 
ensuring consumer disclosure or enforcing industry standards.  Quebec requires insurers to prepare a 
distribution guide intended for consumers and filed with the regulator.  This ensures proper disclosure to 
consumers and establishes industry standards for incidental sellers of insurance without requiring 
licensing. Disclosure of any financial or other interest sellers directly or indirectly have in the sale of the 
insurance could be disclosed in the summary of terms at the time of application.  The relationship with the 
insurer, and whether any remuneration or commission is payable to the seller can be disclosed at such 
time. 
 
  A denial of a claim should be limited to those cases where the customer has made a 
misrepresentation to the insurer that would render the policy void.  An assessment for eligibility for 
coverage should be made within a reasonable time after the application has been received, and should be 
satisfactorily completed prior to issuing the insurance certificate.  It should be made clear to the customer 
whether or not he or she qualifies for the insurance when he or she purchases the coverage. 
 
 We would be pleased to participate in any further consultation on the incidental selling of 
insurance to ensure a balance is achieved between consumer interests and industry standards that can be 
implemented in an effective manner without resulting in an onerous regulatory regime for sellers. 
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Comments and Review Request 
 


For The Canadian Council of Insurance Regulators 
and 


The Canadian Insurance Services Regulatory Organizations 
Of the Consultation Document (Winter 2008) 


Incidental Selling of Insurance (ISI) 
Produced by the Incidental Selling of Insurance Working Group (ISI WG) 


 
by the 


 
 


Association of Canadian Travel Agencies (ACTA) 
 


 
 
April 28, 2008 
 
CCIR Secretariat  
5160 Yonge Street, Box 85  
17th Floor  
Toronto, Ontario M2N 6L9  
E-mail: ccir-ccrra@fsco.gov.on.ca  
 
Attention:   Carol Shevlin  
                  Policy Manager  
 
 
Dear Ms. Shevlin, 
 
The Association of Canadian Travel Agencies (ACTA) is the national trade association 
representing the interests of 2,600 small, medium-sized and large travel agencies that 
employ 18,000 retail travel professionals in communities across Canada.  
 
Introduction 
 
The definition of ISI developed by the ISI WG adequately describes the activity 
surrounding the sale of travel insurance by travel agents and agencies across Canada. 
 


“An incidental seller of insurance is a person who, in pursuing activities in 
a field other than insurance, offers, as an accessory, for an insurer, an 
insurance product which relates solely to goods sold or services offered 
by the person or secures a client’s enrolment in respect of such an 
insurance product.”  


 
ACTA believes that the existing model of selling travel insurance by travel agents in 
Canada is working well.  Simply put, the extremely low number of travel insurance 
claims being denied indicates the status quo is working well for the protection of 
consumers while traveling out of country.  Further, it is understood by the industry that 
there is no significant difference in travel insurance claims being denied in provinces that 
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have provincial travel insurance regulations or licensing compared to non-regulated or 
licensed provinces for travel agents.  
 
Consumer Benefits 
 
Travel agents and agencies in Canada have been successfully providing consumers 
with out of province medical insurance, trip cancellation and interruption for many years, 
either as individual components or packaged.   
 
ACTA believes that agents and agencies meet the important need of providing 
consumers the opportunity to obtain travel insurance protection for all when traveling out 
of country.  Surveys have shown that around 40% Canadians never buy or buy only 
rarely or occasionally insurance. Travel insurance providers have acknowledged to 
ACTA that travel agent is seen by far as the best source of advice for this type of 
insurance.  
 
ACTA can only conclude that every opportunity must be provided to the consumer to 
purchase out of country medical insurance.  The very best opportunity to offer travel 
insurance to a client is at the time of sale, when the consumer is the most clearly 
focused on all their travel related requirements. 
 
Informed Consumers 
 
ACTA firmly believes that the “consumer is in a position at the time of sale to make an 
informed decision about their purchase”.  In fact, if consumers do not purchase out of 
country medical insurance at this time, a percentage eventually take their trip without 
any or less than adequate coverage, leaving them at risk for extremely expensive 
medical treatment and care in a foreign country.  The assessment of risk of a claim 
being denied is extremely low compared to the risk of a Canadian consumer traveling 
without any out of country medical insurance coverage.   
 
We have to keep in mind that travel agents are appointed agent of insurance providers 
who train them in order to ensure that they are well informed and can give well informed 
advice to the consumer. 
 
Travel insurance providers require that travel agents have available for their clients 
written travel insurance policies that provide proper disclosure and plain language for 
consumers to be able to make an informed decision regarding the purchase of travel 
insurance. 
 
Conflicts of Interest and Disclosure 
 
Travel agents are in a perfect position to offer consumers a choice of which travel 
insurance provider they choose to use and therefore a further choice of which out of 
country medical insurance product offered.  This is especially important in the selection 
of the “best product” for the consumer.  Travel agents are used to and consistently offer 
their clients the most suitable product available after researching many travel insurance 
providers.  Travel agents are not going to jeopardize their client travel relationship over 
an additional product sale that represents a very small percentage of the total business 
sale they have with that client. 
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Travel agents do not have any other business relationships between themselves and the 
travel insurance provider products that they sell to consumers.  Therefore, there cannot 
be any potential conflict of interest that could interfere with the best interests of the 
consumer. 
 
Training 
 
Travel agents across Canada are more than adequately trained by their travel insurance 
provider to possess sufficient knowledge to provide current and complete information to 
consumers considering the purchase of out of country medical insurance packages.  
Agents have to go through mandatory comprehensive training programs with regular 
updates offered by insurance provider to keep them up to date on the products offered. 
Call centre support is also usually supplied to them. Travel insurance providers 
continually upgrade agents about the product knowledge and delivery of that information 
to the consumer at no cost to the agent or agency.   
 
Travel agents are well known for their computer skills and competence due to the 
complexity of the many travel product options and reservations systems that exist in the 
travel industry today. Travel insurance providers have developed travel insurance 
product on-line computer scripts that effectively reduce any chance of error by the travel 
agent.  The training, telephone and online product support for travel agents means 
consumers are provided the most suitable product. Online, real-time scripts gives travel 
insurance providers complete control of all policy underwriting regarding eligibility criteria 
including exclusions, restrictions and limitations.  It should be noted that there are no 
manual policy sales to consumers in the retail travel industry. 
 
Conclusion 
 
ACTA fully supports education and training of the retail travel agent in Canada to help 
ensure that consumers receive the most suitable product, not only for their trip 
enjoyment, but most importantly their health and safety.  The existing retail travel 
insurance model has proven to be efficient and effective in providing a high level of 
consumer protection for all Canadians. 
 
Sincerely, 
 


 
 
Christiane Théberge 
President and CEO 
The Association of Canadian Travel Agencies 
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April 28, 2008 
 
Carol Shevlin 
Policy Manager 
CCIR Secretariat 
5160 Yonge Street, Box 85, 17


th
 Floor 


Toronto, ON   M2N 6L9 
 
Dear Ms. Shevlin: 
 


Re. Comments Regarding Incidental Selling of Insurance 
 
We appreciate the opportunity to provide our comments (attached) to the Canadian Council of Insurance 
Regulators (CCIR) and the Canadian Insurance Services Regulatory Organizations (CISRO) on the 
Incidental Selling of Insurance Working Group’s Consultation Document released on February 27, 2008.  
We would like to commend CCIR and CISRO for continuing its tradition of consulting with stakeholders at 
the early stages of policy development.  We believe that this is important, since it is in the early stages of 
developing new policy directions where stakeholder input is the most valuable.  It is our hope that other 
Canadian regulators follow the example set by insurance regulators as a model for undertaking 
meaningful public consultations.   
 
Advocis is a national professional association that is committed to preparing, promoting and protecting 
financial advisors in the public interest.  We do this by providing a professional platform including career 
support, designations, best practices direction, education, timely information and professional liability 
insurance.  This strengthens the relationship of trust and respect between financial advisors and their 
clients, the public, and government.  Advocis is Canada's largest association of financial advisors, 
representing life and health insurance licensees, and mutual fund and securities registrants across the 
country for over a century.   
 
Advocis has a keen interest on the issue of incidental selling of insurance (ISI) particularly where it relates 
to the promotion of greater consumer protection and a level playing field for all in the insurance industry.  
At its 2007 AGM, Advocis members overwhelmingly supported a resolution to promote mandatory 
licensing for individuals who sell insurance regardless of their distribution channel in order to advance 
these key principles in the regulatory framework. 
 
We look forward to working with provincial insurance regulators to ensure consumers are adequately 
protected.  Advocis will continue to strongly promote consumer protection through mandatory provincial 
licensing of all who distribute life and health insurance products irrespective of where consumers 
purchase them.  
 
Sincerely, 


       
 
Steve Howard, CA  Teresa Black Hughes CFP, CLU, RFP, FMA, CIM 
President and CEO  Chair,  
Advocis National Board of Directors, Advocis 
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Comments Regarding the CCIR-CISRO ISI Working Group Consultation Document 
 
Executive Summary 
 
Advocis looks forward to working with the provincial insurance regulators to ensure consumers 
are adequately protected and that a level playing field exists for all who distribute life and health 
insurance products irrespective of where consumers purchase them. 
 
This consultation is particularly timely in light of the May 31, 2007 Supreme Court of Canada 
ruling in the case of Canadian Western Bank et al. v. Alberta, giving the provinces authority to 
regulate federally-regulated financial institutions in the areas of consumer protection and market 
conduct in the sale and distribution of insurance.   
 
The current provincial regulatory regimes across Canada result in a significantly uneven playing 
field between, on one hand, insurance agents and agencies distributing individual life and 
accident & sickness or income replacement insurance products, and on the other hand, 
distributors of creditor group insurance protection. 
 
While Alberta requires restricted institutional licensing and Quebec has enhanced disclosure for 
ISI distributed through financial institutions, other provinces do not generally regulate ISI.  
Therefore, we believe that an extension of licensing and other statutory requirements to 
distributors of ISI products and their individual sales representatives is appropriate to address 
current consumer protection gaps and to level the playing field across Canada.   
 
Advocis recommends the following: 


• In order to engage in the sale of ISI products, individual sales representatives should be 
required to hold a restricted or limited license and pass certain limited educational courses 
specific to creditor group insurance to demonstrate proficiency.   


• Individual licensees should participate in continuing education specific to creditor group 
insurance. 


• Individual licensees should carry errors and omissions insurance as a means of further 
protecting consumers and providing restitution under certain circumstances. 


• Individual licensees should be subject to a number of consumer disclosure requirements 
including insurance regulatory principles for managing conflicts of interest. 


• Individual licensees should be subject to certain product suitability requirements.   


• Individual sales representatives holding a restricted license should be supervised by a fully 
(LLQP) licensed individual. 


 
In addition:  


• Consumers have little in the way of meaningful disclosure regarding ISI products. 


• Proper disclosure and plain language are critical to assisting consumers in making an 
informed decision regarding their insurance coverage if they have a pre-existing condition. 


• Conflicts of interest are appropriately managed by adhering to the principles of: priority of 
the client’s interest; meaningful disclosure; and product suitability.  


• Sellers of ISI products should be trained to a level that they could adequately explain the 
application process, the claims process and various other important aspects of the policy. 


• Consumers have a right to expect that they will be receiving accurate information and 
unbiased advice that is in the consumer’s best interest, and that validating the product 
recommendation is suitable must rest with the seller, implying some kind of personal and 
financial situation analysis that is not currently the norm in the ISI sales process. 
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Introduction 
 
As stated in the Consultation Document, the ISI Working Group initiated this public consultation 
as a result of potential licensing and consumer issues stemming from the sale of insurance 
incidental to some other core business activity such as the provision of loans and mortgages. 
Advocis has conducted considerable research and analysis on issues related to the sale and 
distribution of incidental insurance.  Our submission outlines our views from the standpoint of 
consumer protection and a level playing field for all individuals selling insurance irrespective of 
the distribution channel. 
 
We believe that this consultation is particularly timely in light of the May 31, 2007 Supreme 
Court of Canada ruling in the case of Canadian Western Bank et al. v. Alberta regarding 
whether federally-regulated financial institutions must abide by provincial licensing and market 
conduct rules over the sale of creditor insurance.  Various types of insurance products as 
outlined in the federal Bank Act are currently sold at financial institutions by unlicensed 
individuals and entities, with minor exceptions.  Advocis appeared before the Supreme Court as 
an intervener supporting a regulatory framework based on the important role of provincial 
licensing bodies overseeing market conduct and consumer protection.  The Supreme Court 
dismissed the appeal of the banks, who argued that they were bound only by federal legislation, 
unanimously deciding that federally regulated financial institutions must also adhere to 
provincial insurance legislation.  The decision of the Supreme Court is a positive step forward 
for Canadian consumers. 
 
While we provide specific recommendations regarding the type of regulatory framework needed 
in Canada to achieve our core principles and address a number of specific questions posed by 
the ISI Working Group, we have also summarized our overall analysis on this important matter 
as additional background for your consideration.    
 
Whether it is a direct result of the Supreme Court of Canada case or through the specific 
questions posed in the Consultation Document and throughout this consultative process, 
Advocis looks forward to working with the provincial insurance regulators to ensure consumers 
are adequately protected and that a level playing field exists for all who distribute life and health 
insurance products irrespective of where consumers purchase them.  
 
Supreme Court of Canada strengthens consumer protection 
 
Advocis strongly promotes a regulatory framework based on the important role of provincial 
licensing bodies overseeing financial product distribution, consumer protection and market 
conduct.  We strongly believe that financial advice should be delivered to consumers by a 
licensed and designated financial advisor who adheres to a code of conduct and best practice 
standards, maintains meaningful continuing education, and holds errors and omissions 
insurance. 
 
In our efforts to support provincial governments, Advocis appeared before the Supreme Court of 
Canada as an intervener in the April 11, 2006 case Canadian Western Bank v. Alberta 
regarding whether federally chartered banks must abide by provincial legislation over the sale of 
credit insurance products such as group creditor mortgage insurance.   
 
The main issue of the case was whether a federally chartered bank must obtain a license under 
the Alberta Insurance Act in order to promote certain insurance products in the province.  In 
2001 the Alberta Government issued a regulation requiring any individual who sells any type of 
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insurance to be licensed by the Insurance Council.  This would include not only credit insurance 
but travel insurance and even some extended warranties.  The banks immediately challenged 
the regulation arguing that the Province does not have jurisdiction to regulate banks, as the 
latter are regulated federally under the Bank Act.  Moreover, the banks argued, among other 
things, that the selling of creditor insurance is incidental to the business of banking and is not a 
core insurance product, but rather a risk management tool.  The banks failed to persuade the 
lower court and the Alberta Court of Appeal, and were granted leave to appeal to the Supreme 
Court of Canada.   
 
The federal government and five provincial governments (British Columbia, Saskatchewan, 
Ontario, Quebec and New Brunswick) intervened. Governments are automatically given the 
right to intervene whenever a question of constitutional law is raised – in this case whether a 
province has jurisdiction to regulate entities that are already federally-regulated.  The federal 
government intervened in support of the banks’ argument that federal jurisdiction prevails; the 
provincial governments intervened in support of the Province of Alberta.  In addition, the non-
bank insurance companies were granted standing to intervene. 
 
Advocis was the only industry association representing financial advisors that successfully 
obtained leave to intervene in the Supreme Court of Canada, and is the only non-governmental 
party to put forward the views of consumers and licensed advisors.  As such, we played a key 
role in the case that goes to the root of how insurance is regulated.  The Court grants leave to 
intervene to interested parties who can demonstrate their unique perspective and relevance to 
the proceedings and show they would be impacted by the outcome.  The Court's decision to 
grant leave to Advocis strongly affirms Advocis’ unique and valuable perspective on the issue.   
 
On May 31, 2007 the Supreme Court dismissed the appeal of the banks, unanimously deciding 
that federally regulated banks must also adhere to provincial legislation and, therefore, licensing 
requirements for the sale of certain insurance products, thus strengthening consumer protection 
in the process.  The Court’s decision has major implications for insurance distribution and 
consumer protection.  Banks must now comply with provincial laws and regulations governing 
market conduct, notwithstanding that they are also regulated federally under the Bank Act.  It 
was evident from the Court’s decision that Advocis’ oral and written submissions were heavily 
relied upon. 
 
Whether it is a direct result of the Supreme Court of Canada case or through the specific 
questions posed in the Consultation Document, Advocis looks forward to working with 
regulators to ensure consumers are adequately protected.  We will continue to strongly promote 
consumer protection through mandatory provincial licensing of all who distribute life and health 
insurance products irrespective of where consumers purchase them.  
 
Promoting a level playing field through a harmonized regulatory regime 
 
In or view, the current provincial regulatory regimes across Canada result in a significantly 
uneven playing field as between, on one hand, insurance agents and agencies distributing 
individual life and accident & sickness or income replacement insurance products, and on the 
other hand, distributors of creditor group insurance protection.  The former are subject to 
licensing requirements in each province capturing, in general terms, education/experience 
requirements, suitability and sponsorship requirements, background/criminal checks and errors 
and omissions insurance requirements, and are further subject to ongoing continuing education 
requirements and regulatory supervision and discipline.  The result is a measure of consumer 
protection and individual agent accountability.  Agencies and sponsoring insurance companies 
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also enforce those standards to some degree in supervising and sponsoring applicants and 
license holders.  Creditor group insurance distributors, on the other hand, are not subject to 
these requirements.   
 
In this connection, a scenario can readily be envisioned in which an individual consumer could, 
in short order deal with: 


• a licensed life insurance agent to obtain life insurance coverage; 


• an unlicensed mortgage officer at a bank who would try to sell the individual group 
creditor insurance protection in connection with a mortgage obtained from the bank;  


• an unlicensed/unregulated car loan officer at a car dealership who would try to sell the 
individual group creditor insurance protection in connection with a car loan obtained from 
the car financing company; and lastly 


• an unlicensed/unregulated telemarketer calling on behalf of a bank that issued the 
individual’s credit card to try to sell the individual creditor group insurance protection on 
the individual’s credit card balance.   


 
In the case of the interaction with the licensed life agent, the individual will be dealing with a 
licensed and regulated individual who is subject to education and professionalism standards, 
know-your-client requirements, suitability of product requirements, etc.  In the other three cases 
none of those safeguards would be present.   
 
Advocis has explored in considerable detail the current provincial regulatory landscape as it 
relates to the selling of incidental insurance with the view of identifying regulatory approaches 
and existing gaps from a consumer protection standpoint.  The purpose of this analysis was to 
assist us in answering specific questions posed in the Consultation Document and in developing 
our specific recommendations regarding the most appropriate regulatory framework for ISI that 
will adequately protect consumers.  Given the breadth of the definition of ISI outlined in the 
Consultation Document and the significant sales channels that exist currently, our assessment 
focuses on group creditor insurance unless otherwise specified.   
 
In general, the provinces have not adopted a regulatory framework for the sale of incidental 
insurance that resembles to any significant degree the one currently in existence for individual 
life and health insurance agents from a licensing and market conduct perspective.   
 
Alberta 
 
Under the Alberta Insurance Act, a financial institution, but not its individual employees, involved 
in the sale of creditor group insurance protection in Alberta is required to hold a limited license, 
called a restricted certificate of authority, issued by the Alberta Insurance Council.  In our view, 
the licensing and regulatory standards applicable to a financial institution selling creditor group 
insurance protection are not as stringent as those applicable to individuals and other entities 
selling traditional life or accident & sickness insurance products.   
 
This licensing regime constitutes the high water mark among Canadian regulatory regimes.  It is 
also the most modern in Canada, having been adopted in 2001.  However, in our view, this 
approach does little to promote enhanced individual professionalism or accountability.  
Furthermore, we believe that it is practically more difficult to discipline or pull the license of a 
major financial institution, as opposed to the relative ease with which an individual could be 
sanctioned. 
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Quebec 
 
Within Quebec’s An Act respecting the distribution of financial products and services – 
Regulatory Act – certain insurance products may be offered by distributors.  A “distributor” is 
defined as “… a person who, in pursuing activities in a field other than insurance, offers, as an 
accessory, for an insurer, an insurance product which relates solely to goods sold by the person 
or secures a client’s adhesion in respect of such an insurance product.”  Insurance products 
which are related “solely to goods” may be sold through a distributor and distributors are 
exempted from the licensing regime, although they are subject to other obligations in connection 
with their distribution.  The Quebec Regulatory Act deems certain insurance products such as 
debtor life, health or employment insurance to be insurance that “relates solely to goods”, thus 
permitting them to be offered by a distributor.  
  
The Quebec Regulatory Act imposes a number of obligations, particularly of disclosure, on 
distributors and insurers offering their products through distributors.  The insurer must prepare a 
distribution guide which is given to the client by the distributor and which, among other things, 
informs the client that other insurance products are available on the market, etc.  The guide 
must indicate the nature of the guarantee and the exclusions from the guarantee, how claims 
are presented and the time period for a claim.  A copy of the guide and related blank insurance 
policy forms must be filed with the Autorité des marchés financiers.  The distributing financial 
institution is required to, among other things: 
 


• describe the product to the client 


• explain the guarantee and the exclusions 


• inform the client of the protocol and time limits for claims  


• disclose remuneration payable in certain cases  


• give the client a notice, drafted in the manner prescribed by regulation; stating that the 
client may cancel the insurance contract within 10 days of signing it, and  


• provide the client with a copy of the distribution guide prepared by the insurer. 
 
Breach of its disclosure obligations can make the distributing financial institution liable for the 
client’s losses, if any.  While this approach would provide additional disclosure to consumers, in 
keeping with the current regulatory and consumer protection thrust toward greater disclosure 
and transparency, it does not address the uneven playing field issue described above.   
 
British Columbia 
 
In British Columbia, under the Financial Institutions Act, a financial institution involved in the 
sale of creditor group insurance products is not required to obtain a license to act as an 
insurance agent where such activity is connected to the sale of creditor insurance protection, 
and merely incidental to the ordinary business of the financial institution. 
 
Manitoba and Saskatchewan 
 
A financial institution involved in the sale of creditor group insurance protection in Manitoba and 
Saskatchewan is also, by administrative practice and interpretation, exempt from the licensing 
and other regulatory requirements applicable to traditional life and accident & sickness 
insurance agents in those provinces.  The Life Insurance Councils of Manitoba and 
Saskatchewan have adopted an administrative practice and interpretation wherein the activities 
undertaken by a financial institution in furtherance of the sale of creditor group insurance 
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protection are not treated as falling within the ambit of insurance agent activities.  As such, a 
financial institution involved in such a sale is exempt from the otherwise applicable licensing and 
other regulatory requirements.   
 
New Brunswick, Newfoundland and Labrador, the Northwest Territories, Nova Scotia, Nunavut, 
Ontario, PEI, and the Yukon 
 
A financial institution involved in the sale of creditor group insurance protection in each of New 
Brunswick, Newfoundland and Labrador, the Northwest Territories, Nova Scotia, Nunavut, 
Ontario, PEI and the Yukon is not, as a matter of administrative practice and interpretation, 
subject to the regulatory or licensing requirements imposed on individuals and entities involved 
in the sale of traditional life or accident & sickness insurance.  In each of these provinces, the 
regulation of the sale of insurance is primarily achieved by requiring those who act as insurance 
agents to be licensed as such.   
 
In order to address current consumer protection gaps and to level the playing field 
across Canada, and while a significant range of possible approaches to potential 
statutory or regulatory enhancements exist, we believe that an extension of licensing and 
other statutory requirements to distributors of ISI products and their individual sales 
representatives is appropriate.   
 
Specifically, Advocis recommends the following harmonized regulatory framework be 
adopted by all provinces and territories across Canada: 
 


i. Extend the restricted agent licensing requirement found in Alberta to 
individual agents/sales representatives selling creditor group insurance 
protection.  


 
ii. In order to engage in the sale of ISI products, such individuals should be 


required to hold a restricted or limited license and pass certain limited 
educational courses specific to creditor group insurance to demonstrate 
proficiency.  The result would be that such individuals would be suitable for 
licensing and personally subject to regulatory discipline. 


 
iii. Individual licensees should participate in certain continuing education specific 


to creditor group insurance. 
 


iv. Individual licensees should carry errors and omissions insurance as a means 
of further protecting consumers and providing restitution under certain 
circumstances. 


 
v. Individual licensees would be subject to a number of consumer disclosure 


requirements including, but not limited to, those found in Quebec’s current 
regulatory regime in addition to principles for managing conflicts of interest 
that have been approved and endorsed by all provincial regulators. 


 
vi. Individual licensees should be subject to certain product suitability 


requirements.   
 


vii. Individual sales representatives holding a restricted license should be 
supervised by a fully (LLQP) licensed individual. 
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We believe that this would narrow the regulatory “gap” considerably between creditor group 
insurance protection distributors and ‘traditional’ life and accident & sickness insurance 
distributors, although not close that gap entirely.  We also recognize that this approach would 
require changes to insurance legislation in each province and territory. 
 
A number of specific details regarding this regulatory framework are provided below by way of 
answers to the specific questions posed by the ISI Working Group in its Consultation Document. 
 
Addressing specific issues/questions identified by the ISI Working Group 
 
The ISI Working Group has outlined a number of key conclusions and considerations as a result 
of its initial investigation into selling practices of ISI.  In general, Advocis agrees with the overall 
direction and conclusions of the ISI Working Group at this stage in the consultation process.  To 
further augment our recommendations above regarding the preferred regulatory framework 
required to adequately protect consumers, we offer the following responses to the questions 
posed by the Working Group for its consideration: 
 
1. Other than through the application form, are there other ways to ensure adequate consumer 


disclosure?  
 


In assessing the appropriateness of an ISI sales process, we believe that the fundamental 
question that regulators must address is whether the consumer is in a position at the time of 
sale to make an informed decision about his or her purchase?  
 
The requirement that all individuals involved in the sale or recommendation of insurance, 
such as ISI, be licensed would provide the greatest assurance of consumer disclosure.  The 
CCIR and CISRO Industry Practices Review Committee (IPRC) has developed principles for 
all licensees requiring that they assure that products recommended to consumers are 
suitable to their needs, requiring that an assessment of the consumer’s needs be done prior 
to any product being recommended.  The principles require that a licensee act in the best 
interests of the consumer, putting the consumer’s interests before their own, those of their 
employer, or those of an insurer marketing the product that is being sold.  Further the 
principles require a broad range of disclosure to the consumer.  These are discussed in 
more detail below. 


 
2. Should insurers be required to assess eligibility for coverage more extensively, and how 


long should insurers have to assess eligibility?  
 
The requirement that individuals involved in the sale of ISI be licensed under provincial law 
would require all such individuals to assess the need of the client more diligently than is 
done at present.  This would also make it incumbent upon the licensee to take any 
application for ISI products far more diligently than at present.  A requirement for licensees 
to maintain E&O coverage would provide possible redress for consumers under certain 
circumstances. 
 
Furthermore, the requirement that any underwriting be done prior to the time of claim, in the 
absence of demonstrable fraud, would make it necessary for insurers to perform greater due 
diligence prior to accepting applications, issuing certificates and accepting premiums from 
consumers. 
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3. If post-claim underwriting was deemed acceptable in specific situations, how should 
consumers be informed of it?  


 
Any application/enrolment signed by a consumer for such a product should include a large 
type, bolded, statement to be signed by the consumer, on a separate page, stating that the 
consumer is aware that any claim will be underwritten post-facto and that coverage is not 
assured until the time of that underwriting being completed. The statement should indicate 
that the consumer is stating that they have never had any medical condition, treatment, 
assessment, test or questions that have not been specifically disclosed on the 
application/enrolment form. 
 
While using pre-existing conditions to limit a policy’s coverage is a valid insurance practice, 
we agree that it can often be misinterpreted and in some cases misused. Therefore, proper 
disclosure and plain language are critical to assisting consumers in making an informed 
decision regarding their insurance coverage if they have a pre-existing condition. 


 
4. How should exclusions, restrictions and limitations applicable to group insurance policies be 


disclosed to consumers?  
 


We believe that consumers have little in the way of meaningful disclosure regarding ISI 
products offered through group insurance providers on important details about such aspects 
of the product as exclusions, restrictions and limitations.   
 
One approach is to require distributors of ISI products to have bold signage on the premises 
and require a bold type signature disclosure page, signed by both the consumer and 
licensee. 


 
5. What is the most effective way to disclose any potential conflicts of interest?  
 


Advocis is in full agreement with the ISI Working Group that real or potential conflicts of 
interest are appropriately managed by adhering to the three principles identified by the IPRC 
and supported by all jurisdictions, namely: 
 


1. Priority of the client’s interest 
2. Meaningful disclosure or real or perceived conflicts of interest 
3. Product suitability.  


 
The industry has responded favourably to these principles and has been working diligently 
to implement these through a comprehensive and cooperative strategy at the company, 
agency and individual advisor levels.  Disclosure to the consumer of the seller’s interest in 
the sale of ISI products is an effective way to manage these conflicts.  An industry-approved 
Advisor Disclosure Reference Document was developed and distributed to the entire 
industry in 2006.  Advocis took this one step further and developed a web-based electronic 
disclosure tool available to all members of the Association, incorporating each of the three 
conflict of interest principles. 


 
6. What is the most effective mechanism for ensuring an appropriate level of product 


knowledge by sellers?  
 


Proficiency and education are core elements of providing professional advice to consumers.  
Advocis has set high continuing education standards for its members as a condition of 
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membership, and is actively advocating these standards to regulators and the entire industry 
in order to raise the standards bar.  Therefore, we believe that sellers of ISI products should 
be trained to a level that they could adequately explain the application process, the manner 
in which claims are to be submitted and handled, and how policy refunds are calculated in 
the event of policy-cancellation or rescission, among other things.  
 
Licensing of all individuals involved in the sale of ISI and group insurance products would 
ensure ongoing CE requirements specific to the products being sold is undertaken 
adequately.  Furthermore, licensing would impose a requirement to establish the specific 
need of the consumer and make recommendations appropriate to the consumer’s 
circumstances and that the consumer receive mandatory disclosure. 


 
7. Are consumers in a position to be adequately informed about their decision to purchase ISI 


products? Consumers may rely on information provided by ISI sellers to make these 
decisions. What form of regulatory environment would be the most appropriate to enforce 
acceptable standards of practice?  


 
Advocis believes that giving advice, albeit very minor in some instances, is inherently part of 
the sales process.   We agree with the Working Group’s conclusion that even in the most 
neutral sales environment, it can be expected that sellers will respond to consumer 
questions, which requires knowledge of the product, underwriting process and professional 
judgment, which forms part of an advisory role.  Therefore, consumers have a right to expect 
that they will be receiving accurate information and unbiased advice that is in the 
consumer’s best interest, a principle that Advocis members adhere to.  Regulators should 
expect that the responsibility for validating that the product is suitable for the consumer rests 
with the seller, implying some kind of personal and financial situation analysis that is not 
currently the norm in the ISI sales process. 
 
Based on our own analysis, we agree that the relationship between the sellers and the 
consumers of ISI products can range significantly from a very neutral relationship where 
sellers merely make a product available to one where advice is sought and given.  This 
raises the issue of suitability of the product offered as a fundamental part of the consumer 
decision-making process.  In many instances, the consumer is left to self-assess the 
suitability of the offered product, which can only occur, in some instances, after the sale is 
completed.  This is the case under group insurance policies.  We believe that it is vitally 
important that consumers be in a position at the time of sale to make an informed decision 
about their purchase. 


 
At present there are no such disclosure/suitability practices in the sale of incidental 
insurance of which we are aware.  The requirement that all individuals and agencies 
involved in the sale of ISI products be licensed would substantially improve the requirement 
for disclosure, as stated above. 


 
8. Should ISI sellers be subject to supervision by the insurers? If not, by whom?  
 


As an expansion of the points above, Advocis agrees that when it comes to supervision, 
education and training of sellers of ISI products that sellers will be effectively supervised and 
that sellers will be trained and will possess sufficient knowledge to provide accurate and 
complete information to consumers who are considering the purchase of insurance 
products.   
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It is established practice that all licensees be regulated by provincial regulators.  Further, 
any licensee working as an employee should be directly supervised by a fully (LLQP) 
licensed individual with errors and omissions professional liability insurance. 
 
We note that Regulation 347/04 of the Ontario Insurance Act reads, in part: 
 
Insurer’s compliance system 
 
12. (1) Every insurer that authorizes one or more agents to act on behalf of the insurer shall 
establish and maintain a system that is reasonably designed to ensure that each agent 
complies with the Act, the regulations and the agent’s license. 
 
As such, we believe that it would be appropriate to extend this provision, or similar 
provisions, to the sale of ISI products where anyone selling ISI products is to be a licensed 
agent. 
 


9. What is the best way for insurers to report information pertaining specifically to ISI? 
 


Insurers marketing or issuing ISI products, the gatekeepers of such information, could be 
required to inform provincial regulators of the quantum of their sales by: product type and 
form, premiums in total and for each, number of claims and amounts claimed in aggregate 
and by product and form, claims denied and reasons for claim denials. 
 
This information should be posted through an industry reporting agency to consolidate and 
summarize information in a consistent manner. 


 
10. What challenges would insurers face in having to comply with a new reporting requirement 


pertaining specifically to ISI?  
 


We believe that there would be a requirement to substantially avoid post-claim underwriting, 
however, that is a common practice today for the majority of products marketed and issued 
by all insurers. 


 
Conclusion 
 
Advocis looks forward to working with the CCIR-CISRO ISI Working Group throughout all 
stages of its consultation process as we continue to strongly promote consumer protection 
through mandatory provincial licensing of all who distribute life and health insurance products 
irrespective of where consumers purchase them.  Given significant consumer protection gaps 
and an uneven playing filed, we believe that this can best be achieved by implementing a 
harmonized regulatory framework across Canada that places consumers first through 
significantly enhanced disclosure obligations, product suitability requirements, and an individual 
licensing regime for sellers of ISI with appropriate supervisory oversight, including a 
demonstration of proficiency, and mandatory continuing education and errors and omissions 
insurance.  
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Benesure – Who we are 
 
John Lorriman, the founder of Benesure Canada Inc., has been at the forefront of the 
ancillary insurance niche since the mid -1980s.  At that time, he and his associates 
played an instrumental role in the development of many new products that are still 
actively marketed today; for example: 
 


• 


• 


• 


• 


group creditor insurance programs of all types,  


credit card insurance benefits,  


travel insurance, and 


warranty products. 
 
In the mid-1990s, Lorriman and Long Management Inc. (Benesure’s predecessor) 
started to make the transition from a boutique management consulting firm, devoted to 
developing insurance programs for Canadian banks and other financial institutions, to a 
manager of its own portfolio of products.  Today that transition is all but complete, as we 
market, manage and administer the following programs that are ancillary to the 
mortgage transaction: 
  


Name Type of 
Protection Offered by 


Number of 
Clients 


Protected 


Annualized 
Premium 


Mortgage 
Protection Plan 


Life and disability 
protection to pay 
off or reduce the 
outstanding 
mortgage 
balance 


Over 2,000 
Canadian 
mortgage brokers 


100,000 $32 million 


Credit Security 
Plan 


Life and disability 
protection to pay 
off or reduce the 
outstanding 
mortgage 
balance 


Non-bank 
mortgage lenders 15,000 $9 million 


Encompass Home 
Service Corp. 


Home warranty 
protection, 
offered in 
conjunction with 
the mortgage 
transaction 


Non-bank 
mortgage lenders 30,000 $5.2 million 


TOTAL 145,000 $46.2 million 
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The Benesure group of companies includes Credit Security Insurance Agency 
(“CSIA”), which is licensed in all provinces.  CSIA has been in the life & health business 
for over 15 years, dealing exclusively in ancillary insurance products. 


We have over 20 years’ experience in this niche of the insurance industry, and would be 
pleased to assist the Working Group in any way.  


Executive Summary 
 
While we welcome this consultation process, we feel it should be re-labeled, with the term 
“selling” removed. 
 
No matter what restrictions or requirements you may place on it, “selling” implies a consultative 
process during which the merits of a product are discussed and weighed.  We strongly feel that 
selling should only done by licensed insurance agents, and not by individuals whose core 
business is something else entirely (such as a mortgage broker or travel agent) 
 
Therefore the distribution model we favour would permit individuals and companies who offer 
ancillary insurance products to: 
 


• 


• 


Distribute information provided by an insurance company or licensed agent; and 


Provide related administrative services (such as mailing in a completed form on a client’s 
behalf). 


 
There should be a requirement on insurers and/or their licensed agents to monitor and take 
responsibility for the activities of such a distribution force, and to ensure that the material provided 
to consumers is clear, complete and accurate. 
 
Potential conflicts of interest should be managed by requiring distributors to disclose the fact that 
they are compensated by the insurer for the services they provide. 
 
Whereas “Post Claims Underwriting” has recently been highlighted by the media, in the vast 
majority of cases, ancillary insurance products operate by the exact same rules and procedures 
as the “regular” life insurance industry.   
 
The Working Group might be interested in reviewing the following cases, in which insurers were 
sued for rescinding life insurance coverage.   None of these cases involve an ancillary insurance 
product: 
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Assurance-vie Desjardins-
Laurentienne Inc. v. 
Piorier Wilson (2003) 
 


The insured failed to disclose consultations with various doctors 
for diabetes, depression and weight loss in the two years 
preceding the date on which he applied for insurance.  The client 
then died from amyotrophic lateral sclerosis.  While the trial judge 
originally ruled in favoured of the claimant because he felt (a) the 
health questions were ambiguous and (b) the misrepresentation 
was not material.  However, this decision was over-turned on 
appeal AVDL’s original denial of the claim was upheld. 


JNW Investments Limited 
v. Mutual Life (2001) 
 


The applicant failed to disclose a medical condition that he was 
having treated.  When he died one year later, the claim was 
denied because he would have been deemed uninsurable had 
the company had an accurate picture of his health at the time. 


Transamerica v. Patel 
(2002) 
 


Transamerica issued policies to the insured in 1985 and 1997.  
When he died in 1997, the company discovered undisclosed 
medical information dating back to 1984.  While the insurance 
company originally paid a benefit under the 1985 policy, the court 
decision called for that money to be paid back to Transamerica, 
and also upheld their right to deny the claim made under the 1997 
policy. 


Thompson v. Maritime Life 
(2004) 
 


The insured visited the hospital over 50 times within the two-year 
period prior to application date.  Nevertheless, none of those 
visits or the related treatments was disclosed to the insurer.  
When the insured died from a homicide, the life insurance claim 
was denied and the court upheld that decision. 


Berube v. Pennsylvania 
Life (2003) 
 


The insured was required to provide health evidence in 
connection with an increase in coverage, and he failed to disclose 
the severe back pain he had suffered in the past.  The 
subsequent disability claim was denied and the court upheld the 
insurer’s decision. 


 
Provincial insurance legislation currently grants all insurers the right to rescind coverage within 
the first two years, where material misrepresentation occurs.  This law is adequate, in our view. 
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General Recommendations with respect to the Distribution of 
Ancillary Insurance Products 
 
1. The distributors of these programs should be required to be registered by a Sponsor who 


is an insurer or a licensed insurance agent.  The Sponsor would be responsible for 
maintaining a list of distributors participating in its program.  And, more importantly, the 
Sponsor should be fully accountable for the actions of the any of its registrants. 
 


2. Permitted types of insurance should be specified by the designated Regulator to ensure 
proper suitability (similar to the list of products set out by Alberta Insurance Council in 
connection with the Restricted Certificate of Authority).   The permitted types of insurance 
should complement the goods or services provided by the distributor (e.g. a mortgage 
broker offering mortgage protection insurance mortgage lenders providing access to 
home warranty protection, or a travel agent offering travel insurance as part of their 
bundle of services). 


 
3. Mortgage brokers and the new breed of “non-bank” mortgage lenders should not be at a 


competitive disadvantage relative to banks, or credit unions with respect to offering 
protection and products to their clients. 
 


4. The product and process should be structured in such a way that the distributor does not 
require a lengthy or complicated training program to be able to offer the product.  The 
program design must recognize that insurance is ancillary to the core product or service 
being provided.  This can be accomplished by implementing the following tactics.  


 
• 


• 


• 


• 


• 


• 


• 


Any ancillary insurance product should have an ample “free look” period (at least 
30 days) 


The application for insurance should have a simple, “self-serve” design so the 
consumer can complete it without assistance.  There are many precedents for 
this, including term life insurance that is sold by direct mail. 


The role of the distributor should be limited to handing out that application and 
any supporting information provided by their Sponsor; and to submitting the 
completed application as an administrative service for applicant. 


If the consumer is asked to provide medical information on the application, it 
should be done in such a way as to protect the client’s privacy.  For example, if 
the client is asked “In the past five years have you had any medical tests?” it is 
possible to answer “yes” or “no” without revealing any details about their health. 


The application should describe the role of the distributor, including a statement 
that the distributor is being compensated by the Sponsor (if that is indeed the 
case). 


The application should include an acknowledgement that the applicant has 
received and read the application and any supporting documents the Sponsor 
requires the distributor to hand out (such as a brochure containing a description 
of the features and benefits of the coverage). 


Sponsors should be required to supply distributors with supporting documents 
that provide a plain-language description of the coverage for which the consumer 
is applying.  While certain details might be summarized, the consumer must 
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receive an adequate description of the coverage details and, in particular, all 
limitations and exclusions. 


• 


• 


• 


To assist consumers with any questions or concerns they may have about the 
application, or the coverage provided, Sponsors should also provide an 
adequately staffed call centre, to handle questions about suitability of coverage 
or broader insurance needs. 


There should be no negotiation of coverage or premiums between the distributor 
and the consumer, and product options should be strictly limited.  For example, a 
mortgage broker could offer the option to apply for mortgage life insurance, or a 
life & disability package, but would not be able to offer different coverage 
amounts.  Providing options could well lead the distributor into an advice-giving 
role. 


Once the application has been submitted to the Sponsor, the distributor should 
have no further involvement in the transaction.  The Sponsor would evaluate the 
application and confirm or decline coverage, and deliver that information directly 
to the client on a timely basis and in writing. 


Part I - General Comments  
 
Page 3 – Suitability 
 
First and foremost, the program – along with the appropriate disclosures at the point of offer -- 
should be designed to eliminate, and indeed prevent the distributor from giving any advice (as 
outlined in our Recommendations). 
 
The relationship between creditor insurance and the underlying credit create a logical and 
automatic suitability for the consumer.  A program with a  “Free Look” period gives the consumer 
a chance to apply for the coverage at a convenient time, and possibly re-assess later.  A longer 
mandatory period (i.e. 60 days rather than the 10 days set out in the CLHIA guidelines) would 
provide a better opportunity for this self-assessment, during which the consumer could contact 
the Call Centre with questions. 
 
Having a waiver on applications helps ensure that consumers who don’t apply, understand the 
implications of that decision. 
 
Page 4, - “Consumer is not focused on his insurance needs at the time of the 
purchases.” 
 
This is not true of all ancillary insurance products.  In the case of a mortgage transaction, this is 
generally the largest liability that an individual will ever have, and so the need to have protection 
is very real and often front-of-mind.  Mortgage clients tend to be young and, as such, have done 
very little in the way of financial planning. Without creditor insurance, many such consumers 
would be at risk and lose their homes.  
 
In reality, financial planners are often not attracted to providing insurance for a mortgage liability.  
The amounts are too small to justify the length of time that is normally involved in an individual 
insurance transaction. 
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Page 4 – Application Forms and Policy Wording 
 
CLHIA already has fairly detailed guidelines for offering Group Creditor Insurance,.  While, 
generally speaking these guidelines, are adequate they could be expanded to improve the level 
of disclosure.  For example, they could require that:. 


• 


• 


All exclusions or limitations are disclosed in detail at the time of application; and 


The client is never in a position to be misinformed by differences between a Certificate of 
Insurance and the group policy under which it was issued.  Any term of the group policy 
that governs coverage should be in the Certificate of Insurance. 


Page 5 – Proper Disclosure of ERL’s in Plain Language 
 
This should be handled through an appropriate application (along with a supporting brochure) and 
certificate.  The consumer should be made aware at the time of application if there are any 
restrictions. 
 
Page 5 – Post Claims Underwriting & Pre-existing condition 
 
This document uses certain terms very imprecisely.  There is a significant difference between 
rescinding a policy for material misrepresentation and post claims underwriting.   
 
Most mortgage creditor programs ask for a certain amount of medical information along with the 
application and under many circumstances the coverage will be issued on the basis of that 
information alone.  In other circumstances (say, for higher amounts of coverage) additional 
medical information will be obtained (this “tiered” approach is common in individual life insurance 
as well). 
 
If, at time of claim, it is determined that the consumer misrepresented their health and it was 
material to the decision to issue the insurance, then coverage is rescinded.  
 
Provincial insurance legislation currently grants all insurers the right to rescind coverage within 
the first two years, where material misrepresentation occurs.  This law is adequate, in our view. 
 
If there are pre-existing condition exclusions (which can give rise to true “Post Claims 
Underwriting” in certain extreme cases), these should be disclosed at time of application so that 
the consumer can make an informed purchase decision. 
 
Creditor insurance benefits are tied to the outstanding loan or mortgage payment at time of claim.  
This is clearly stated in the brochure and certificate.  As such, the amount of coverage is not 
adjusted at time of claim or loss occurred.   
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PART 2 – Discussion 
 
 
1. Other than through the application form, are there other ways to ensure adequate 


consumer disclosure?  
 
Supporting materials handed out with the insurance application - such as a product brochure - 
should be required and be supplemented by knowledgeable staff available at a Call Centre and/or 
through a website.  An ample free-look period will give clients an additional opportunity to review 
and understand the coverage they have purchased, without any financial consequences for 
taking extra time. 
 
 
2. Should insurers be required to assess eligibility for coverage more extensively, 


and how long should insurers have to assess eligibility? 
 
The level of underwriting required and the process should be determined by the insurer and 
should be appropriate relative to the risk associated with the specific insurance program.  
Provincial insurance legislation already allows a two-year period during which the question of 
eligibility may be re-opened 
 
3. If post-claim underwriting was deemed acceptable in specific situations, how 


should consumers be informed of it?  
 


Any pre-existing conditions or limitations should be clearly disclosed both at the time of 
application and in any certificate of insurance (or policy) issued. 


 


4. How should ERLs applicable to group insurance policies be disclosed to 
consumers? 


 
Same as #1 above 
 
5. What is the most effective way to disclose any potential conflicts of interest?  
 
If a distributor is compensated for his activities connected to an ancillary product, this should be 
disclosed to the consumer at the time of application. 
 
6. What is the most effective mechanism for ensuring an appropriate level of product 


knowledge by sellers? 
 
As described in more detail in our Recommendations, ancillary insurance programs should 
always be structured in such a way that the distributor does not require a lengthy or complicated 
training program.  The distributor’s role should be limited to acting as a conduit for product 
information provided by the Sponsor.  The Sponsor, should in turn, allocate the resources and 
tools that are required to effectively respond to consumer enquiries (on the phone, via a website, 
etc.)  
 
 
7.  Are consumers in a position to be adequately informed about their decision to 


purchase ISI products? Consumers may rely on information provided by ISI sellers 
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to make these decisions. What form of regulatory environment would be the most 
appropriate to enforce acceptable standards of practice?  


 
As discussed above, the regulators should dictate certain permitted types of products that are 
appropriate (similar to the product list used by the AIC to administer Alberta’s Restricted 
Certificates of Authority), and Sponsors should be held responsible for ensuring that consumers 
are able to make informed purchase decisions. 
   
Disclosure guidelines can be established for each permitted product similar to the CLHIA Group 
Creditor Guidelines 
 
8.   Should ISI sellers be subject to supervision by the insurers? If not, by whom?  
See # 1 above. 
 
9.  What is the best way for insurers to report information pertaining specifically to 
ISI? 
 
Reporting should be limited to providing a list of distributors who are authorized to sell their 
product, and consumer complaints .  This should not be an onerous task.  
 
10.  What challenges would insurers face in having to comply with a new reporting 


requirement pertaining specifically to ISI? 
 
See #9 above.  
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From: ccir-ccrra
To: Diana Astri
Date: 09/04/2008 2:41:56 pm
Subject: Fwd: 8-9-08 Fw: CCIR-CISRO Incidental Selling of Insurance Consultation 
Paper


Diana:
Just spoke to this gentleman, and have forwarded you his comments in regards to the above.


>>> "Bob Lesperance" <lespbob@cogeco.ca> 4/9/2008 1:47 PM >>>


Comments from Bob Lesperance - CAC Member
 
CISRO - INCIDENTAL SELLING OF INSURANCE = Comments
Note: Since I could not cut and paste the sections I am commenting on various sections of the pages
 
Page 4 of 13.
Steps must be taken to make certain that adequate and appropriate information to allow consumers to self-assess 
suitability is presented at the time of the sale.
 
We must move the validating of the product suitability from the consumer to the seller. Maybe the ISI sellers must be Lic. 
or the Lic. of the party suggesting the ISI must take on the responsibility.
 
Group Insurance consumers must be supplied a copy of the Master Policy in order to know limitations of ISP product 
before they buy. This will force some time constraints to all parties involved in the possible ISP sale.
 
 
Application forms must supply additional information. A major concern is pre-existing conditions. A real problem for many 
mature clients. If not resolved the buyers man not know they are covered until they make a claim.
 
Page 5 of 13
The proper Disclosure of ERLs in Plain Language is a must . You must insist that a standardized presentation of ERL 
making less difficult for consumers to locate them.
 
I agree with the effect of PCU on life insurance in such circumstances can be devastating including a concern in disability 
and health insurance. Cancelling such contracts does deprive the consumer of his expected coverage and the chance to 
buy another product. At this point their insurability has deteriorated.
 
Suggestion; A list of items that will cancel the contract to be supplied before the consumer buys the product.
 
Page 6 of 13
I am very much aware of what Pre-Existing Conditions that limit coverage. This is very much part of Mature citizens who 
travel outside of Canada. Consumers are very much aware of Pre-Existing Conditions  and often shop around. This 
process is not perfect but in the end if their claim is turned down, most buyers will know why. They wont like it but it is 
their problem, not the sellers
 
The principals for the management of conflicts of interest in the insurance industry that can and must be applied to the 
sale of incidental insurance products must be at least as follows.
 
1 = Priority of the client's interest;
2 = Disclosure of conflict or potential conflicts of interest; and
3 = Product suitability.
 
Page 7 of 13
I agree the situation of tied selling, not common but is a problem in certain areas. The third party administrators are very 
difficult to regulate and it may not be possible.
 
Again " Disclosure of conflict or potential conflicts of interest must be mandatory and again I feel the seller of the product 
must be the key gate keeper.
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CCIR - CISRO should some way develop a process to just how much ISI business exist in Canada. CCIR - CISRO 
should get to know which Lic. insurers are active in this distribution channel. Use them to obtain the required information.
 
To whom it concerns, I would appreciate some feedback on my good or bad suggestions,
 
Thanking you in advance,
 
Bob Lesperance, CAC member
Phone 519-735-1479







Email lespbob@cogeco.ca or boblesp@cogeco.ca 
 
 
----- Original Message ----- From: Diana Astri 
To: lgrantham@3macs.com ; Bob Lesperance ; Randy Sa'd ; cartenj@lao.on.ca ; Marvin Baer ; 
chestnuttandassoc@rogers.com ; whip@rogers.com ; tcourneyea@sympatico.ca 
Cc: Elizabeth Bradford ; Richard Tillmann 
Sent: Monday, March 10, 2008 12:12 PM
Subject: CCIR-CISRO Incidental Selling of Insurance Consultation Paper


Good afternoon CAC members:
 
This is to inform you that the Canadian Council of Insurance Regulators (CCIR) and the Canadian Insurance Services 
Regulatory Organizations (CISRO) recently released a consultation paper entitled Incidental Selling of Insurance.
 
The consultation is primarily an information gathering exercise designed to assess whether consumers are in a position 
at the time of the sale of incidental insurance to make an informed decision about their purchase.
 
The consultation document is attached to this e-mail and is also available on the CCIR website (www.ccir-ccrra.org).  
CCIR encourages all interested parties to submit comments on the paper by April 27, 2008.    
 
Regards,
Diana
 
Diana Astri
Senior Policy Analyst
Corporate Policy and Issues Management Unit
Corporate Policy and Public Affairs Branch
________________________________
Financial Services Commission of Ontario
5160 Yonge St, 17th Fl, Box 85
Toronto, ON  M2N 6L9
Tel.: 416-590-7172 
Toll Free: 1-800-668-0128 ext. 7172
Fax: 416-590-7070
E-mail: dastri@fsco.gov.on.ca     


 


If you have received this message in error, please notify me immediately and delete this e-mail and any attachments 
without copying, distributing or disclosing their contents. 


Si vous avez reçu ce message par erreur, veuillez nous en aviser immédiatement et détruire ce courriel ainsi que toute 
pièce jointe en vous abstenant d'en faire une copie, d'en divulguer ou d'en diffuser le contenu.


 


CC: Carol Shevlin
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EXECUTIVE SUMMARY  


BACKGROUND 


The Canadian Council of Insurance Regulators (CCIR) and the Canadian Insurance Services 
Regulatory Organizations (CISRO) have issued a consultation paper on “Incidental Selling of 
Insurance” (ISI). The consultation paper identifies creditor’s group products, among others, as 
ISI products. CAFII is pleased to participate in the consultation. 


Financial Institutions distribution of creditor’s group insurance is provided in a 
responsible manner  


CAFII represents companies that offer creditor’s group insurance through a number of channels, 
including financial institutions (FIs).  Creditor’s group insurance is an important product line, 
offering protection that is particularly appropriate for the lower and middle-income market; a 
segment that is underserved by traditional brokers. FIs are well regulated at the federal and 
provincial level, and adhere to codes of conduct and industry guidelines because it is good 
business practice.  Complaints, as tracked by the Financial Consumer Agency of Canada and the 
provincial jurisdictions, are negligible.  FIs distribute creditor’s group products with proper 
disclosure by trained representatives. We are confident that FI distribution of ISI products is 
done in a responsible and appropriate manner. Our members, however, continually work to 
improve the customer experience.    We recognize that distribution of ISI is also undertaken by 
parties other than FIs who may not be bound by regulation, codes or guidelines.  If there are 
problems with the offering of ISI products, we contend that the problems are not with FI 
channels.  


Potential for conflicts of interest is minimal 


One of the key perceived issues raised by regulators relates to conflicts of interest. The 
consultation paper suggest that conflicts of interest generally relate to compensation, price 
setting or the implication that purchasing an insurance product is less than voluntary.  We believe 
there is no inherent conflict in FI distribution; FIs offer creditor’s group insurance primarily 
through salaried employees in branches and call centres.  Pricing is negotiated between the 
insurer and lending institution in a competitive market.   Tied selling is strictly prohibited by 
legislation and reinforced by the CBA (Canadian Bankers Association) Code of Conduct for 
Authorized Insurance Activities.   FIs do not want to risk the more important customer 
relationship by having the client dissatisfied with an incidental product.  Moreover, it is the FIs’ 
debt holding which is reimbursed by the insurance policy when a claim is paid.  Effectively, 
then, the interests of the consumer and the FI in a successful claim paid by the insurer are 
mutual. 


CAFII members also adhere to the CCIR Principles for Managing Conflicts of Interest, namely 
putting the interests of clients’ first, proper disclosure and product suitability, with firmly 
entrenched business practices to ensure the desired outcome. 
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RECOMMENDATIONS 


Identify issues that are creating risk 


We are pleased that the CCIR/CISRO plans a risk-based approach to evaluating ISI distribution. 
Using risk-based principles, regulatory efforts should be directed to the most significant issues 
that have the greatest potential for consumer harm.  But how are significant issues identified and 
validated? The first step is an investigative stage. CAFII believes that it is necessary to determine 
if and where concerns exist before considering an appropriate industry response. We do not 
believe that perceived issues can be generalized as applying to all channels and providers. 
Solutions should be targeted at the issues and providers which create the risk, allowing regulators 
to have the greatest impact with limited resources and ensuring that there is a minimum burden 
on well-managed channels.  This is a key concern for ISI products that are designed to be 
affordable products that are convenient and easy to access.   


Develop national consistent complaints reporting to support risk-based supervision 


A robust national complaint reporting system that distinguishes ISI concerns, channels and 
providers is an important requirement of the risk assessment process.  If there are any issues 
creating real risk to consumers, they will be evident in complaint analysis.  CAFII will work with 
regulators to enhance the current complaint data reporting system to incorporate ISI channels and 
providers.  


Develop industry-led solutions as a second stage 


The CCIR/CISRO consultation paper recommends a number of possible regulatory approaches.  
We recommend a range of potential industry-led solutions.  Where there is an issue or concern 
we recommend that providers in all channels demonstrate adherence to industry codes and 
guidelines. CAFII will work with regulators to identify real issues and to enhance industry 
standards where appropriate with regulator input. The coordination of complaints on a national 
level can also help over time to determine if the establishment of standards is achieving market 
outcomes regulators require. 


Harmonization  


CAFII recognizes that the decision to adopt a risk-based methodology and an approach to ISI is 
made by individual provincial or territorial regulators.  We recommend the harmonization of any 
standards or approach.  Different methods of data collection and reporting, and different sets of 
principles, standards, guidelines and controls in individual provincial or territorial jurisdictions 
are difficult and costly, and in some instances virtually impossible to coherently adhere to by 
national institutions.  Consequently we strongly support the development of industry-led 
principles, guidelines or codes that can be applied across jurisdictions. 
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1.  INTRODUCTION 


CAFII is pleased to respond to the consultation paper “Incidental Selling of Insurance” (ISI) 
issued for comment by the Canadian Council of Insurance Regulators (CCIR) and the Canadian 
Insurance Services Regulatory Organizations (CISRO). CAFII supports CCIR/CISRO aims to 
facilitate harmonization of insurance regulation across Canada to benefit both consumers and the 
insurance industry. CCIR/CISRO notes that a harmonized approach promotes efficiency and cost 
savings while providing consistent protection to consumers.  CAFII shares this belief; indeed it is 
an express goal, stated in its mission statement, “… fostering an open and flexible marketplace 
that is efficient and effective and allows consumers an expanded choice in the purchase of 
insurance products and services.” 


In this document, CAFII is providing general comments pertaining to the consultation, followed 
by answers to the specific questions asked in the consultation document. 


 


2.  ABOUT CAFII 


CAFII membership is comprised of insurance companies licensed in all Canadian jurisdictions, 
which provide life, property and casualty, travel, creditor’s group, reinsurance and other 
insurance products and services. CAFII members serve a large share of the Canadian insurance 
marketplace, collectively facilitating insurance protection to more than 10 million Canadians. 
CAFII members use an array of distribution methods such as call centres, agents and brokers, 
travel agents, direct mail, the Internet, and through branches of deposit-taking institutions. 
CAFII, therefore, spans the insurance industry and is the only organization representing members 
in all the major lines of business. Our diversity enables us to take a broad view of the regulatory 
regimes governing the insurance marketplace.  CAFII’s aim, as set out in our mandate, is to 
ensure appropriate standards for marketplace practices and development of appropriate 
governance of distribution and marketing of insurance products and services.  


 


3.  FINANCIAL INSTITUTIONS’ (FI) DISTRIBUTION OF CREDITOR’S GROUP 
PRODUCTS  


CAFII represents companies that offer creditor’s group insurance through financial institutions 
(FIs) and other channels. Creditor’s group insurance distributed by FIs is a product that is 
valuable to consumers and has been offered successfully for decades. It is made available 
responsibly by trained individuals.  Complaints, as tracked by the Financial Consumer Agency of 
Canada and provincial jurisdictions, are negligible.  


Creditor’s group insurance pays off an outstanding credit balance or makes/postpones payments 
on the customer’s behalf in the event of death, disability, job loss or critical illness.  Creditor’s 
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group insurance provides debt holders with confidence that debts will not become a burden if 
unexpected events should occur.    


Creditor’s group insurance is an important product that is widely available, affordable and 
convenient.  It is offered on mortgages as well as small debts and for short terms, making it 
especially valuable for lower and middle-income households who remain underserved by the 
traditional agent and broker channels. Various studies confirm this:  


 


64% of Canadian households do not have an insurance agent or broker (71% for lower/middle 
income households)1. 


Almost a quarter of families without life insurance have children2. 


Only half the workforce is covered for Long Term Disability3. 


50% of Canadian households feel they would have trouble meeting every day living costs if a 
primary wage earner died4. 


42% of lower/middle income earners do not have individual life insurance5. 


Creditor’s group insurance provides Canadians with the opportunity to obtain protection that 
they might not otherwise have.  There is no other product available to meet the specific 
consumer needs for protection that is as accessible, affordable, reliable and straightforward. 


Moreover, FI distribution of creditor’s group insurance is already well regulated through a 
balanced combination of legislation and self-regulation: 


1. Prescribed federal regulation explicitly controls key market conduct issues such as 
tied selling and privacy.   


2. The offering of creditor’s group insurance is self-regulated by CBA members through 
the CBA Code of Conduct for Authorized Insurance Activities (see Appendix 1).   


3. The Financial Consumer Agency of Canada (FCAC) monitors and enforces 
compliance with federal consumer protection measures and monitors federal deposit-
taking institutions’ adherence to the CBA Code of Conduct for Authorized Insurance 
Activities. Our provincially regulated members are also governed by provincial 
regulation.  


4. Customer concerns are tracked and resolved through the Canadian Financial Services 
Ombuds network, through the independent Ombudsman for Banking Services and 
Investment (OBSI) and the Canadian Life and Health Insurance Ombudservice 
(CLHIO).   In addition, insurance companies track and report customer complaints to 


                                                 
1 LIMRA (Life Insurance Marketing Research Association) 2004 Study 
2 Canadian Bankers Association 
3 Canadian Life and Health Insurance Association, Statistics Canada, 2006 (derived) 
4 LIMRA 2006 Study 
5 LIMRA 2004 Study 
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regulators through a provincial central complaints registry available in Ontario and 
Quebec and soon to be expanded nationally.  


5. Insurers and deposit takers are required by law to have extensive customer complaint 
tracking systems in place to identify and resolve emerging issues.  Details on how to 
levy a complaint are included on disclosure documents.   


6. A robust framework of provincial regulation governs creditor’s group insurance 
underwriting and manufacturing. 


7. Creditor’s group insurance product design is self-regulated by insurance companies 
through CLHIA guidelines.   


 


4. THE INFORMED CONSUMER 


We believe that CCIR/CISRO has correctly identified the fundamental question: “Is the 
consumer in a position at the time of sale to make an informed decision about his purchase?” 
CAFII is confident that, for FI distribution, it can show that creditor’s group insurance is 
distributed responsibly in a manner that is faithful to this overriding concern, as evidenced by the 
following points 


Content of Policy Information Available 


Creditor’s group insurance certificates detail the insurance coverage including the eligibility 
conditions, amount and duration of coverage, exceptions, limitations and restrictions.  In fact, by 
law, insurance certificates that the consumer receives must include all relevant information from 
the master group policy.  The only additional information contained in the master group policy is 
irrelevant to the consumer, e.g. terms of premium remittance from the group policy holder to the 
insurer.  The master group policy also refers to the certificate as containing all the terms and 
conditions of the policy and in most cases include the certificate as an attachment to the policy. 


Knowledgeable Staff 


In order to provide excellent customer service and help representatives excel in their roles, FIs 
provide coaching and advice and formal group creditor’s insurance training programs to front 
line staff. The CBA Code of Conduct for Authorized Insurance Activities was proactively 
developed and implemented to commit banks to meet their customers’ insurance needs in a 
“manner that serves customers’ interests”. The Code of Conduct is attached as Appendix 1.  The 
code requires that: 


• bank employees be trained, qualified and knowledgeable 


• representatives are given continuing education, and that  


• training and education be reviewed on an on-going basis to ensure they are up-to-date 


Not only are banks committed to trained, qualified and knowledgeable staff as mandated by the 
CBA Code of Conduct, banks are self motivated to provide excellent training to their front line 
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staff because training provides a competitive advantage and enhances the overall banking 
relationship with the customer. 


Disclosure 


FI disclosure for creditor’s group insurance is thorough and includes a variety of methods to help 
ensure an informed consumer: 


a. The CBA Code of Conduct for Authorized Insurance Products commits banks to provide 
clear and understandable disclosure.  The Code requires bank representatives who 
promote authorized products to make all reasonable efforts to ensure that “the person 
understands the coverage”.  Disclosure within the Code specifically sets out the “terms 
and conditions that might limit or exclude coverage”.  


b. Disclosure includes the application and certificate of insurance, and the Distribution 
Guide in Quebec, which includes all relevant information from the master group policy 
including: 


1. limitations, exclusions and restrictions 


2. procedures on how to submit a claim 


3. a toll free telephone number is provided giving consumers access to insurance 
experts 


4. the insurer name and contact information 


5. information about the charges 


6. a statement that the coverage is voluntary 


7. information about the free-look period within which consumers may cancel the 
insurance and receive a premium refund 


c. When creditor’s group insurance is offered by phone, scripts are carefully developed to 
contain proper disclosure.  Calls are routinely taped for quality control purposes. 


CAFII members believe that consumers have the right to excellent product disclosure and are 
open to exploring industry-led options that bring all distributors up to the standards of financial 
institutions.  CAFII members also work to continually improve disclosure.   


Optional Nature of Coverage 


It has been suggested by some industry groups that the potential for tied selling of creditor’s 
group insurance with credit is an issue.  Tied selling is strictly prohibited in legislation for banks.  
The CBA Code of Conduct reinforces the law with the requirement that bank representatives be 
trained to communicate that creditor’s group insurance is optional.  Certificates of insurance 
clearly state that coverage is optional.  The coverage can be cancelled at any time and there is an 
initial ‘free-look’ period within which a customer may cancel their coverage and receive a 
premium refund.  The FCAC that monitors bank compliance with the CBA Code of Conduct has 
never had a complaint about creditor’s group insurance tied selling. 
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Conflicts of Interest 


One of the key concerns posed by regulators relates to conflicts of interest. The consultation 
paper suggests that conflicts of interest could arise from compensation, price setting or tied 
selling.  Taking each concern separately we do not believe that conflicts of interest arise in the 
distribution of creditor’s group insurance through FIs:  


Compensation 


Our member representatives cannot offer competing individual products and are therefore not 
influenced by competing commissions, bonuses or incentives.  In the vast majority of cases, FIs 
offer creditor’s group insurance through salaried employees, sometimes with a bonus based on a 
variety of accomplishments including customer satisfaction.  


Pricing 


The insurance rates are set between the insurer and the lender based on a competitive market 
environment.  The credit organization cannot set rates unilaterally and the representative cannot 
adjust the price in any way.   


Tied Selling 


As indicated above, tied selling is expressly prohibited by the Bank Act for banks distributing 
creditor’s group insurance.   


CCIR/CISRO identifies three principles for managing potential conflicts: putting the client 
interest first, proper disclosure and product suitability. Again, taking each of these in turn: 


Putting the client interest first 


CAFII believes there is no inherent conflict with the consumer interest; in fact our member 
interests are closely aligned.  As currently defined, creditor’s group insurance products are 
offered incidentally within a larger business relationship with the client.  It is in CAFII members’ 
interest that clients have a positive experience. FIs are concerned about the larger business 
relationship and do not want to risk customer satisfaction by offering an inappropriate incidental 
insurance product.  Both the FI and the customer have a mutual interest in seeing claims paid by 
the insurer; as it is the FI’s debt holding which is reimbursed by the insurance policy when a 
claim is paid.  Essentially, the FI is the beneficiary of the policy; hence, both parties – the 
consumer and the FI – are equally interested in a successful claims process. 


Proper Disclosure 


For clients to make an informed decision there must be full disclosure and representatives must 
be properly trained.  Both of these topics have been dealt with above.   


Product Suitability 


With regard to suitability, the consultation paper indicates that there are three aspects to 
suitability:  the consumer has a need, the representative is motivated to satisfy the need, and the 
consumer is getting value for money.  Addressing each of these concerns in turn: 
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The customer has a need 


If the customer has taken on new debt and wishes to protect their family or small business 
against the debt obligation in the event of death, illness, injury or unemployment, then there is a 
need. Creditor’s group insurance is offered to customers the majority of whom are not otherwise 
served. 


The representative is motivated to satisfy the need 


The representative knows that creditor’s group insurance provides important financial security to 
the customer and is designed to fill a specific customer need, i.e. protect against the debt 
obligation.   The representative also knows the product provides important financial security to 
the lender since it pays off the debt when a claim is made and accepted.  Clearly then, the 
representative is motivated to satisfy the needs of the customer and does so in an environment of 
stewardship of the customer relationship and FI assets.   


Value for money 


Creditor’s group products are priced according to free market factors and considerations, as are 
all FI product offers.  Each FI must stand behind the value of its product offerings in the face of 
strong competitive forces.   Customers have a 10-30 day review period to consider the insurance 
and may cancel, with a full premium refund, if they elect not to keep the coverage.  The 
customer is also free to cancel the insurance at any time should the value of the protection 
afforded be deemed inadequate to justify the premiums charged. 


With respect to value for money, it has been put forward that pre-existing condition clauses or 
the alleged practice of post claims underwriting can result in customers paying for coverage they 
do not have.  CAFII agrees with the point raised in the consultation paper that a pre-existing 
condition clause is a valid insurance practice.  In fact, for many people, the pre-existing 
condition clause enables them to have coverage that they would otherwise not have because of 
their health.  Customers are eligible to claim benefits for all covered conditions with the 
exception of conditions that pre-exist generally 6 to 12 months prior to enrolment.  After 6 to 12 
months from the effective date of coverage, customers are eligible to claim benefits for all 
covered conditions, regardless of their health at time of enrolment and without a substandard 
premium.  We actually see this as a benefit to consumers – creditor’s group insurance is designed 
to allow the insurer to accept the majority of applicants whereas standard insurance may deem an 
applicant to be uninsurable.  


The allegation of a practice of post claims underwriting has been applied to situations where 
customers seriously misrepresent their health at time of application, e.g. they responded “no” to 
the health question knowing they were being treated for a serious health condition such as cancer 
or their heart.  Insurers of FI distributed creditor’s group insurance do not practice post claims 
underwriting.  Insurers have a statutory right to deny a claim due to material misrepresentation 
within a 2-year contestability period and this is not unique to ISI products.  Insurers of FI 
distributed creditor’s group insurance adjudicate claims in accordance with the contract 
provisions which are set out in the certificate of insurance given to the customer, e.g. benefits 
will not be paid for death due to suicide within the first 2 years of coverage.  


We are confident that FIs offering creditor’s group insurance do so in a manner that ensures the 
customer is in a position to make an informed decision about his purchase. While we believe our 
processes are responsibly managed and that there are no major issues with our product lines, we 
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recognize that distribution is also undertaken by parties who are not subject to the same level of 
rigor through regulation, codes or guidelines.  If there are problems with the offering of 
creditor’s group insurance products, we suggest that they are not with FI related channels. We 
are confident that FI distribution of creditor’s group insurance products is done responsibly.   


5.  CAFII SUPPORTS A RISK-BASED APPROACH  


The consultation paper has identified a number of perceived concerns with ISI and raised 
possible solutions. CAFII strongly supports CCIR/CISRO efforts to use risk-based principles to 
identify and resolve the most significant issues that have the greatest potential for consumer 
harm. The most efficient process would be, as a first step, to determine what issues present real 
risks to consumers and what channels and providers create those risks.  CAFII would be pleased 
to work with regulators, on an ongoing basis, to identify actual risks to consumers.  Having 
identified risks, the second step is to target solutions that address these actual risks.  CAFII 
believe that these should be separate exercises, completed sequentially.   


Solutions must be harmonized, appropriate and proportional. Perceived issues should not be 
generalized as applying to all channels and providers. Where necessary, principles-based 
solutions utilizing industry codes and guidelines are the most efficient and effective tool to 
achieve a consistent result for consumers. Enforcement measures should be targeted toward 
issues and providers that create risk through non-compliance with the principles, allowing 
regulators to have the greatest impact with limited resources and ensuring that there is a 
minimum burden on well-managed channels.  This is a key concern for creditor’s group 
insurance products that are offered responsibly, and designed to be affordable, convenient and 
easy to access.   The costs associated with introducing further guidelines must be balanced with 
maintaining a cost-effective and efficient creditor’s group insurance distribution channel, which 
in turn keeps the price of insurance products affordable.  CAFII will seek regulator input should 
the development of industry-wide codes and guidelines be considered necessary and work with 
regulators to develop a robust, coordinated national complaint data reporting systems which will 
aid in identifying issues to be managed. 


 


6.  IMPORTANCE OF COMPLAINT REPORTING  


One of the key indicators that there is a problem in the marketing of a product is consumer 
complaints.  If there are any issues creating real risk to consumers, they will be evident in 
complaint analysis. As part of a risk-based approach, a coordinated national complaints   
reporting system will improve the ability of regulators   to assess if there are issues of concern. 
Regulators have made a positive move in creating an automated complaint data reporting system.  
We are pleased that this will be expanded on a national basis.   A national, coordinated complaint 
reporting system will help industry and regulators flag any area of risk to investigate.  We 
therefore recommend that the new system be designed to identify ISI products and specific 
concerns by distribution channel.  A national complaint reporting system can also be important 
over time to determine if the establishment of standards is achieving the market outcomes 
regulators require.  CAFII will work with regulators to develop appropriate complaint data 
reporting for ISI products.  
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7.  HARMONIZATION 


CAFII recognizes that the decision to adopt risk-based methodology and an approach to ISI is 
the decision of individual provincial or territorial regulators.  CAFII recommends the 
harmonization of any standards or approach. Different methods of data collection and reporting, 
and different sets of principles, standards, guidelines and controls established by individual 
provincial or territorial jurisdictions are costly and difficult to manage. CAFII members are 
national institutions that run their businesses on a national basis. Adhering to different standards 
and approaches will impact CAFII members’ ability to deliver affordable creditor’s group 
insurance products to our customers.  Consequently, we strongly support the development of 
industry-led principles, guidelines or codes that will allow for the development of a national, 
harmonized solution should it be determined that there are any issues to address. This will create 
consistent expectations for all ISI providers, channels and consumers.  
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RESPONSES TO QUESTIONS IN CCIR/CISRO CONSULTATION PAPER 


EXCLUSIONS, RESTRICTIONS AND LIMITATIONS (“ERLS”) 


a. CCIR /CISRO: The application form could include more expansive questions and list pre-x so 
this is discussed with the consumer at time of application.   


Application forms are written in clear language to make it easy for the customer to 
understand.  CAFII will provide samples of members’ applications to demonstrate the 
clarity of communication. The offer process mandated by the CBA Code of Conduct 
for authorized insurance activities requires the representative to point out product 
coverage and limitations to consumers. 


“ERLs” are an integral part of every type of insurance policy and are not unique to 
ISI products.  There are a relatively small number of ERLs in creditor’s group 
products that are basic and intended to include as many consumers as possible, 
thereby improving accessibility and choice.   It is very rare that members receive 
complaints about customers not understanding a health question.  Consumers have 
multiple opportunities to get answers to questions.  It is our members’ objective to 
make sure our customers are fully informed and we continually strive for 
improvements in this area 


1.  Other than through the application form, are there other ways to ensure adequate consumer 
disclosure?  


Yes.  Disclosure is made using a variety of methods according to the specific product 
and distribution method. They include: 


• A disclosure document provided with the certificate and application that 
explains the coverage and any limitations in clear language.  


• Information on how to make a claim or complaint.  


• A question and answer section is provided in disclosure documentation.  


• A toll free telephone number is provided giving consumers’ access to 
insurance experts. 


• At point of offer, representatives can contact insurance experts with any 
questions. 


• The customer has a 10-30 day review period (‘free look’ period) to allow 
further time to consider the insurance and cancel with a premium refund if 
they elect not to keep the coverage.  


• Best practices require staff to point out important information such as pre-
existing conditions, exclusion clauses in the application and certificate, health 
questions and to note that these are important documents to be read by the 
consumer.  


Our members regularly review and update their disclosure documentation.  We would 
like to work with regulators to investigate any issues and discuss industry-led 
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standards of enhanced disclosure.  It may be that there is a variance across different 
channels on disclosure practices.  We will work with regulators on developing 
market-wide standards and principles for proper disclosure that are appropriate to the 
product and distribution channel.  


2.  Should insurers be required to assess eligibility for coverage more extensively, and how long 
should insurers have to assess?   


The eligibility process is geared to offering affordable group underwriting.  Health 
questions are simple and are a part of a pre-screening process.  If the applicant 
answers “yes” to a question, then the insurer investigates more extensively and the 
client is advised upfront if insurance is accepted or declined.   The insurance 
company provides coverage on the basis that information provided on the application 
is accurate. If companies are required to investigate the health status or otherwise 
verify the truthfulness of all applicants, the nature of the product would 
fundamentally change. To require an investigation of every applicant would mean the 
product is no longer group insurance, but rather individual insurance.  As a result, we 
could not offer it, depriving consumers of a valuable product and diminishing choice 
in the marketplace.  


According to the Uniform Insurance Act, which is applicable to all forms of insurance 
including creditor’s group insurance, where an applicant answers health questions on 
an application and fails to disclose or misrepresents a fact material to the risk, the 
insurer may void the coverage within two years of the start of coverage.  If more than 
two years have passed the coverage may be voided only if the misrepresentation or 
failure to disclose was fraudulent.  Fortunately, the application of this provision is 
rare.  


3.  If post-claims underwriting (PCU) was deemed acceptable in specific situations, how should 
consumers be informed of it?   


Creditor’s group products do not employ PCU. PCU is a process whereby the 
company determines if a risk is acceptable (underwriting) after a claim is made.  The 
insurers underwrite creditor’s group insurance at time of application based on health 
questions.  Claims adjudication, on the other hand is done at the time of claim to 
verify that the circumstances triggering the claim meet the terms of the contract 
signed by the consumer (e.g. valid death certificate). This process is standard industry 
practice for all insurance claims whether they are individual or group. Insurance 
companies pay all claims that comply with the terms and conditions stated in the 
certificate of insurance.  Nearly all creditor’s group insurance claims on mortgages 
are approved and paid. The few claims that are not paid are mostly because of either 
death caused by a criminal offence or serious customer misrepresentation about their 
health at time of application e.g. they responded “no” to the health question knowing 
that they were being treated for a serious health condition such as cancer or heart 
disease. Fortunately cases where applicants materially misrepresent health 
information are quite rare.    
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4. How should ERL’s applicable to group insurance policies be disclosed to consumers?  


ERL’s are disclosed currently in the application/certificate and/or disclosure 
documentation. Representatives are trained to point out ERL’s in documentation.  
Phone scripts for call centers include the description of any exclusions, restrictions 
and limitations.    


MANAGING POTENTIAL CONFLICTS OF INTEREST 


a. CCIR /CISRO: Sellers could be required to disclose any financial or other interest in the sale 
and who is responsible for setting rates.  


This question is addressed earlier in section 4. The Informed Consumer – Conflicts of 
Interest.  


b. CCIR /CISRO: A licensing regime could be implemented as a tool to deal with conflicts of 
interest.  


Again, we do not believe that conflicts of interest arise in the distribution of creditor’s 
group insurance through FIs. As noted earlier in this paper, we recommend that 
consideration of solutions can only follow the confirmation of the existence, nature 
and scope of consumer concerns. Should any channel have an issue, then a solution 
for that channel could be considered. We are supportive of establishing standards 
documented as industry guidelines and/or codes of conduct where solutions are 
required. Channels and market participants would be responsible for demonstrating 
compliance with these standards. It should also be noted that all insurance companies 
that underwrite these products are already required to have provincial licenses.  


5. What is the most effective way to disclose any conflicts of interest?   


If an issue with disclosure is identified, then we believe enhanced industry-led 
disclosure standards are an appropriate route to consider. Disclosure should be 
flexible and principles-based to allow for differences by product and channel.  


ROLES AND RESPONSIBILITIES OF INCIDENTAL SELLERS AND INSURERS 


a. CCIR /CISRO: Training – formal programs and exams could be developed.   


All financial intermediaries need to be properly trained for the role that they are 
fulfilling. Training needs to be appropriate and relevant to the work performed and 
the product(s) being sold.      


Institutions track and report on training because it is good business practice. Training 
is periodically revised to incorporate new approaches or issues, changes to products 
or to the distribution environment. Performance evaluations may identify and require 
additional training for specific individuals.   


There are several different types of performance and education tools that can be 
employed to provide employees with the information and knowledge that they 
require. These include formal training modules, internal communications on a range 
of topics which can serve to update or reinforce aspects of the formal training, 
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individual and group coaching, and access to policies and procedures that provide 
specific information to address an issue that an employee is currently dealing with. 
Further training can be provided on corporate-wide initiatives such as code of 
conduct, anti-money laundering, records security and privacy. All of these tools are 
important and reinforce one another.  


A training program for FI distribution of creditor’s group insurance provides 
information in distinct areas:  


1. Needs based sales training - what benefits do these products provide and 
how can they meet the consumers’ needs. 


2. Product information  


3. Process instruction 


4. Compliance requirements  


Given the breadth of the industry players and channels, a single education regime 
would not be feasible, effective or efficient. Rather than establishing a formal training 
program a better approach to accommodate differences in product offerings and 
channels is an industry-led standard such as that laid out in the CBA Code of 
Conduct, which requires that “Bank representatives who offer authorized insurance 
products are properly trained, qualified and knowledgeable.”  It continues, “Banks are 
committed to providing continuing education to their representatives on authorized 
insurance products. Banks will review educational programs on an on-going basis to 
ensure relevance to marketplace developments.”  Companies could then create 
training programs that are appropriate to the product, channel and to their particular 
methods of training delivery. 


b. CCIR /CISRO: For group insurance, accountability could be at the master contract holder 
level requiring them to be licensed.   


We recommend at this stage of the discussion that provincial regulators develop the 
ability to coordinate the reporting and review of complaints across all provinces. If a 
national review of consumer complaints identifies a concern, industry-led guidelines 
should be pursued to address any issues identified.   


c. CCIR /CISRO: Insurers could be required to put more rigorous compliance programs in place 
including on-site supervision of sellers and CE.   


We question why regulators would call for more rigorous programs in the absence of 
an analysis of what programs are in place at present.   FI staff are monitored and 
supervised on site and/or by head office management.  Call centers are tightly 
scripted and supervised.  Again, we believe solutions should not be contemplated 
until specific problems are identified.   


d. CCIR /CISRO: Plain language disclosure requirements could be imposed to ensure suitability 
and address conflicts of interest.   


Should disclosure prove to be a concern, CAFII would support establishing a 
principle of clear language which providers would be responsible for meeting in an 
appropriate way.  
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e. CCIR /CISRO: Licensing could be used as a tool to enforce standards.   


CAFII recommends that industry wide principles based approaches and non-
regulatory solutions be applied to all distributors of creditor’s group insurance to 
ensure that the desired outcome “the consumer is in a position at the time of sale to 
make an informed decision about his purchase” is achieved   As pointed out earlier in 
the paper,  FI related channels achieve this outcome through a balanced combination 
of legislation and industry codes and guidelines.   In addition, licensing already exists 
at the insurance company level.  


This approach is consistent with a risk-based approach to regulation. For more 
information on a risk-based approach to regulation, please see CAFII’s March 2008 
submission to CCIR: Application of Risk-based Regulation Principles to the Market 
Conduct Regulation of Insurance Distribution.  


6.  What is the most effective mechanism for ensuring an appropriate level of product 
knowledge by insurers? 


CAFII recommends that industry set a standard of acceptable product knowledge with 
regulator input.  Complaint reports can be monitored to determine if and where issues 
exist. 


7.  Are consumers in a position to be adequately informed about their decision to purchase ISI 
products?   Consumers may rely on information provided by ISI sellers.  What form of 
regulatory environment would be most appropriate to enforce acceptable standards of 
practice?  


As discussed earlier we believe customers of ISI are well served as supported by the 
fact of very few complaints.  CAFII supports industry-led guidelines or codes if 
problems exist to ensure that all consumers are well informed.   


8.   Should ISI sellers be subject to supervision by insurers?  If not, by whom?  
Products offered through FI staff are supervised on site and/or by head office 
management.  This is working well.   All channels should be able to demonstrate the 
type of supervision employed.  


 


CCIR /CISRO: AVAILABILITY OF STATISTICS 


As stated earlier in this response, a key indicator of performance in a risk-based regime is 
consumer complaints.  CAFII would be pleased to work with CCIR/CISRO to enhance existing 
provincial insurance consumer complaint tracking specific to ISI product lines and channels.   If 
regulators believe that additional statistical information is required, CAFII would be prepared to 
investigate with regulators a methodology that respects insurer confidentiality and that results in 
relevant and contextual (market) information.  
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SUMMARY 


• CAFII is very pleased to provide input to regulators on matters pertaining to ISI.  


• Our members have offered creditor’s group products to consumers for decades.  The 
products are important to consumers, particularly in the underserved lower and middle 
income households.  


• FIs distributing creditor’s group insurance do so in a responsible manner, adhering to 
federal and provincial regulation, codes of conduct and industry guidelines.  If there are 
problems with ISI distribution, we do not believe they are in the FI channels. We 
recognize that distribution of ISI is also undertaken by parties other than FIs who may not 
be bound by regulation, codes or guidelines.   


• CAFII recommends that regulators determine the nature and scope of any potential issues 
as well as which channels and providers represent risk to consumers; the ability of 
regulators to access coordinated national complaints reporting is a necessary component 
of this process.   


• Once the nature and scope of issues are confirmed, solutions should be primarily the 
development of industry-led codes and guidelines.   


• We recommend that providers in all channels demonstrate adherence to industry 
standards.  


• CAFII will work with regulators to develop coordinated national complaints data and will 
seek regulator input in the development of industry-led codes and guidelines, where they 
are determined to be appropriate or necessary. 


• We encourage regulators to support a harmonized approach to ISI to avoid inconsistent 
data gathering and reporting, and different sets of principles, standards, guidelines and 
controls in every jurisdiction.  Industry led codes and guidelines provide a national 
harmonized response. 


. 


17 







APPENDIX 1 


 


CBA CODE OF CONDUCT FOR AUTHORIZED INSURANCE ACTIVITIES 


The Purpose of this Code 


Canada’s chartered banks are committed to meeting their customers’ insurance needs by 
providing them with access to authorized insurance products in a manner that serves customers’ 
interests. Banks will ensure that representatives offering these products are knowledgeable, 
provide clear product disclosure, respect customers’ privacy, and provide prompt investigation of 
any problems customers may experience. 


This code sets out the minimum standards that apply to bank representatives who promote 
authorized insurance products in Canada. The banking industry, through the Canadian Bankers 
Association, will review this model code from time to time to make sure that it is relevant and 
up-to-date. 


The Scope of this Code 


This code applies to all authorized insurance products promoted in Canada and to the banks, their 
employees and/or any independent intermediaries acting as the banks’ agents (collectively 
referred to as "representatives" throughout the code) who promote authorized insurance products.  


Authorized insurance products are those prescribed for the purposes of Section 416 of the Bank 
Act in the Insurance Business (Banks) Regulations. These include the following defined types of 
insurance and any additional types that may be prescribed by future amendments to these 
regulations: 


a. credit or charge card-related insurance,  
b. creditors’ disability insurance,  
c. creditors’ life insurance,  
d. creditors’ loss of employment insurance,  
e. creditors’ vehicle inventory insurance,  
f. export credit insurance,  
g. mortgage insurance,  
h. travel insurance, and  
i. personal accident insurance  


Compliance with this Code 


Each bank is responsible for ensuring that this code of conduct is implemented, understood and 
followed by its representatives. Each bank ensures compliance with this code of conduct and 
designates an officer to be responsible for compliance with this code. 
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Training  


Bank representatives who promote authorized insurance products are properly trained, qualified 
and knowledgeable.  


Banks are committed to providing continuing education to their representatives on authorized 
insurance products.  


Banks will review educational programs on an on-going basis to ensure relevance to marketplace 
developments.  


Disclosure  


Banks are committed to providing clear and understandable disclosure in the documentation 
related to authorized insurance products. This helps consumers to make informed decisions about 
the insurance products promoted by banks. 


Banks will provide each eligible customer who is accepted for insurance coverage with 
disclosure documentation that sets out: 


• that the product being applied for is an insurance product;  


• key terms and definitions related to the insurance;  


• all customer fees and charges associated with the insurance product and how they would 
be payable;  


• that insurance coverage from a specific company is optional if a separate charge is levied 
for the coverage (an example of insurance for which a separate charge is not applied 
would be coverage through a specific credit card);  


• name of the primary insurance company underwriting the insurance product;  


• how and when the customer will be notified of acceptance or rejection of the insurance 
coverage;  


• when insurance coverage would come into effect and when it would terminate;  


• the duration of any "free look" period during which, should the customer elect to cancel 
the insurance coverage, all premiums charged would be refunded;  


• the customer’s responsibilities and the right to cancel insurance coverage at any time;  


• terms and conditions that might limit or exclude coverage;  


• claims procedures; and  


• how to obtain additional information about the insurance coverage. 


Promotion Practices 


Banks will not impose undue pressure on or coerce a person to obtain a product or service from a 
particular person, including the bank and any of its affiliates, as a condition for obtaining another 
product or service from the bank. For further information, see the banks’ brochures on coercive 
tied selling. 


19 







Bank representatives promoting authorized insurance products will make all reasonable efforts to 
ensure that  


• the insurance policy or coverage being promoted is appropriate for the credit product or 
the needs as expressed by the person; and  


• the person understands the coverage.  


Privacy of Personal Information  


To protect customers’ privacy, banks comply with the provisions of the Personal Information 
Protection and Electronic Documents Act. 


In the case of creditor’s group insurance, the insurer may require health information. The 
customer exclusively for the insurer provides this information separately. This information may 
be gathered by the bank on behalf of the insurer, but will not be used by the bank or any of its 
subsidiaries or affiliates to help assess loan applications or market other products. 


Continuity of Coverage 


There may be situations where customer-initiated changes in the financing or other terms and 
conditions of a banking arrangement could result in the need to apply for new authorized 
insurance coverage. Bank representatives will make customers aware that they: 


• are choosing to terminate their insurance coverage; 


• are applying for new coverage and will be subject to the provisions of the new coverage; 
and 


• should review the decision carefully, particularly if there has been a change in their 
health or other circumstances since they applied for the initial coverage. 


Complaint Procedures 


Banks have well-established policies and procedures to receive, investigate, and respond to 
customers’ complaints with respect to the promotion and administration of authorized insurance 
products. The bank informs customers of these procedures, which are easy to understand and 
use. These procedures set out a clear complaint resolution process and identify appropriate 
contact persons within the organization. Information concerning these complaint procedures is 
available from personnel at any branch, at the bank’s website and in printed brochures that 
explain the process in detail.  


Banks make every effort to respond to complaints fairly and promptly.  


If customers are not satisfied with the way their bank has responded to their complaint, they can 
contact the bank’s ombudsman. (Contact information for the bank’s ombudsman is available in 
branches, on the bank’s website or through the Financial Services OmbudsNetwork (FSON) at 1-
866-538-3766 (FSON) for services in English or 1-866-668-7273 (RCSF) for services in 
French). If customers have already pursued their complaint through the bank ombudsman and are 
still not satisfied, they can call the Ombudsman for Banking Services and Investments at 1-888-
451-4519.  


20 







21 


The insurer also has complaint procedures in place. Information on how to find out more about 
these procedures will be provided to customers, and may also be obtained through the FSON 
number above. 


Copyright © 2008 Canadian Bankers Association  
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Commentaires de la Corporation des concessionnaires d’automobiles du 
Québec et de ses partenaires présentés au Conseil canadien des 


responsables de la réglementation d’assurance portant sur le document de 
consultation « La vente d’assurance accessoire » 


 
 
Notre corporation regroupe au-delà de 850 concessionnaires sur tout le territoire de la 
province, lesquels emploient 35 000 personnes. Aussi, nous avons pris connaissance du 
document de consultation du Conseil canadien des responsables de la réglementation 
d’assurance (CCRRA), dont fait partie l’Autorité des marchés financiers (AMF), portant sur 
la vente d’assurance accessoire. 
 
Nous sommes bien évidemment interpelés par le contenu de ce document puisque nos 
membres offrent de tels produits à leur clientèle, et ce, depuis de nombreuses années. 
 
Nous comprenons que le CCRRA constitue une association interjuridictionnelle regroupant 
les organismes provinciaux, territoriaux et fédéraux de réglementation des assurances, et 
évidemment, l’AMF en fait partie. L’autre organisme auquel on réfère dans le document de 
consultation est le CISRO, soit les organisations de réglementation des services d’assurance 
canadiens, qui regroupent les organismes responsables de la réglementation des intermédiaires 
du secteur des assurances, y compris les agents et les courtiers. 
 
D’une part, nous souscrivons en principe à l’un des principaux objectifs de ces deux 
organismes qui est de faciliter l’harmonisation de la réglementation de l’assurance dans 
l’ensemble du Canada, à la fois dans l’intérêt des consommateurs et celui du secteur de 
l’assurance. D’autre part, notre corporation a établi un code d’éthique rigoureux auquel nos 
concessionnaires sont tenus de se conformer ; la pierre angulaire est la protection des 
consommateurs avec qui nos membres font affaire. 
 
En effet, la mission de notre corporation comporte deux volets. D’abord représenter et 
défendre les intérêts des concessionnaires membres de notre corporation et ensuite, assurer la 
qualité du service à la clientèle, la sécurité du public et les droits des consommateurs. Nous 
joignons en annexe I du présent mémoire notre code d’éthique et en annexe II, notre brochure 
d’entreprise. 
 
Le Québec, un exemple à suivre relativement à la réglementation de la vente 
d’assurance accessoire 
 
Le document de consultation définit le contexte et indique que l’objectif est de partager les 
réflexions actuelles et de recueillir des renseignements auprès des parties intéressées afin 
d’étayer la compréhension de la vente d’assurance accessoire. Il y est également mentionné 
que le présent document a pour objet de susciter une discussion constructive avec les 
intervenants de l’industrie et les associations de consommateurs. 
 
Or, le Québec est sans contredit un chef de file dans ce domaine, et au fil des ans, il y a eu 
plusieurs consultations à l’égard de la vente d’assurance accessoire à un bien et 
particulièrement dans le secteur de l’automobile.  
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L’ ASSURANCE CREDIT ET LA LOI 188 
 
Historique - La pratique établie chez les concessionnaires d’automobiles depuis de 
nombreuses années  
 
Nos membres sont détenteurs d’une franchise d’un constructeur pour la vente de véhicules 
neufs d’une marque donnée. Pour obtenir une telle franchise, ils doivent investir des sommes 
très considérables, parfois des millions, pour assurer le succès des divers services qui 
composent l’entreprise, à savoir le service des véhicules neufs, des véhicules d’occasion, le 
service après-vente, des pièces et celui de la comptabilité.   
 
Il existe une vingtaine de constructeurs qui sont extrêmement sévères concernant la 
satisfaction de la clientèle, puisque ces derniers et leurs franchisés opèrent dans un secteur 
extrêmement compétitif où plus de 900 concessionnaires se font une compétition féroce pour 
s’accaparer des parts de marché. En bout de ligne – et c’est une bonne chose – ce sont les 
consommateurs qui profitent de cette vive compétition puisqu’ils peuvent faire de bonnes 
affaires. 
 
L’assurance vie-invalidité, les garanties de remplacement et les garanties supplémentaires 
sont offertes depuis plusieurs années par les concessionnaires lors de la vente d’un véhicule 
comme le sont d’autres produits utiles à l’automobile. Il s’agit effectivement de trois produits 
intrinsèquement liés à la durée d’utilisation du véhicule, à sa réparation, et à son 
remplacement ou à son financement ; car lors de l’achat ou la location de son automobile, le 
consommateur veut s’assurer qu’il gère et contrôle ces facteurs importants. C’est notamment 
pour ces motifs que la vente de l’assurance vie-invalidité, des garanties de remplacement et 
des garanties supplémentaires chez le concessionnaire est devenue une activité courante et 
importante.  
 
En ce qui a trait à l’encadrement réglementaire de la garantie supplémentaire, c’est l’Office de 
la protection du consommateur qui a juridiction depuis 1985 à l’égard de ce produit régissant 
les entreprises qui l’offrent à leur clientèle.  
 
Les deux autres produits qui nous intéressent plus particulièrement comportent principalement 
les avantages suivants : 
 
Assurance vie-invalidité 
 
Vie : assurance contractée par le consommateur dans le cadre du financement ou de la 
location à long terme d’un véhicule neuf ou d’occasion qui indemnise le client en cas de décès 
en versant à l’institution financière ou la société de crédit affiliée au constructeur le solde du 
prêt ou de la location en cours. 
 
Invalidité : assurance contractée par le consommateur dans le cadre du financement ou de la 
location à long terme d’un véhicule neuf ou d’occasion qui indemnise le client en versant à 
l’institution financière ou la société de crédit affiliée au constructeur, la valeur de l’obligation 
mensuelle du prêt ou de la location pour la durée de maladie ou de l’invalidité, tel que déclaré 
par le médecin traitant. 
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Garantie de remplacement sans dépréciation 
 
Dans le cadre des opérations commerciales du concessionnaire, entente conclue entre celui-ci 
et le consommateur à l’occasion de l’achat ou la location dudit véhicule pour lequel le 
concessionnaire s’engage à assumer l’obligation de remplacer le véhicule en cas de vol ou de 
perte totale survenant alors que la convention de remplacement est en vigueur. 
 
Dans le cas des garanties de remplacement présentement vendues, c’est le concessionnaire  
qui est assuré pour la responsabilité contractuelle qu’il encourt lorsqu’il offre à son client des 
services après-vente de remplacement, de réparations et de location d’un véhicule. 
 
C’est pour ce principal motif qu’il s’agit juridiqu ement pour le consommateur d’une 
garantie, et non pas d’un produit d’assurance, tel que l’a reconnu en 1996 l’Inspecteur 
général des institutions financières. 
 
En ce qui a trait à l’encadrement du produit de garantie de remplacement, nous vous référons 
au mémoire très complet présenté par notre corporation à l’AMF en octobre 2006 dans le 
cadre de la consultation relative à la distribution des produits d’assurance par les 
concessionnaires et autres marchands automobiles. 
 
Nous sommes fermement d’opinion que les produits et les services décrits précédemment qui 
sont étroitement liés à l’automobile, sont vendus par des personnes qui connaissent mieux que 
quiconque ce domaine, en l’occurrence les directeurs commerciaux chez les concessionnaires, 
de sorte que de telles pratiques s’avèrent avantageuses pour le consommateur puisqu’il peut se 
procurer ces produits et services en même temps qu’il procède à l’achat ou à la location de 
son véhicule.  
 
L’encadrement de l’assurance vie-invalidité  
 
En 1997 et 1998, notre corporation a participé activement aux audiences du Comité de 
révision législative portant sur les intermédiaires de marché en assurance et également aux 
audiences devant la Commission des finances publiques concernant le projet de loi 188. 
Devant ces instances, nous avons soumis que nous étions en accord avec le fait d’encadrer la 
vente du produit d’assurance, qu’est l’assurance vie et invalidité (assurance crédit).  
 
En effet, comme il s’agit d’un produit d’assurance, nous étions d’opinion que l’Autorité des 
marchés financiers avait juridiction pour encadrer la distribution d’un tel produit comme c’est 
le cas avec les dispositions du chapitre de la distribution sans représentant. D’ailleurs, dès 
l’adoption de la Loi 188, la direction de la formation de notre corporation s’est mise à l’œuvre 
pour former les employés de nos membres sur les obligations de ladite loi, dont le guide de 
distribution et les différentes informations qui doivent être divulguées aux consommateurs. 
Vous conviendrez avec nous que nos membres respectent à la lettre les dispositions de la Loi 
188.  
 
En effet, depuis son adoption en 1998, l’expérience démontre que les consommateurs 
continuent d’être satisfaits et bien servis par les concessionnaires. Ce n’est pas nouveau car 
ces derniers offraient déjà un tel produit depuis de nombreuses années.  Nul ne peut mettre en 
doute que le produit d’assurance vie-invalidité est un produit qui répond à un besoin du 
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consommateur pour le protéger financièrement ainsi que sa famille en cas de décès et 
d’invalidité.  
 
Nous sommes d’ailleurs extrêmement fiers de constater qu’il n’y a pas de plainte de 
consommateurs à l’égard de ce produit car nos concessionnaires font affaire avec des 
assureurs réputés ; les réclamations se règlent donc rapidement et à l’avantage des 
consommateurs. De plus, les directeurs commerciaux chez les concessionnaires sont très bien 
formés pour bien présenter leurs produits en informant adéquatement le consommateur afin 
qu’il puisse prendre une décision éclairée.  
 
Voilà le constat pour la distribution de l’assurance crédit et le respect total des dispositions de 
la loi actuelle qui sont amplement suffisantes pour assurer la protection du consommateur.  
 
Nous vous soumettons respectueusement qu’il n’y a pas lieu pour l’Autorité d’intervenir à 
l’égard de la distribution de ce produit et il ne faut surtout pas chercher des problèmes là où il 
n’y en a pas. Que voulez-vous ? Les concessionnaires ont développé depuis de nombreuses 
années des produits accessoires à la vente et à la location d’automobiles qui répondent 
véritablement aux besoins des automobilistes et qui les protègent.  
Des milliers d’emplois dépendent de la vente de tels produits par nos membres et nous ne 
laisserons pas des compétiteurs du domaine de l’assurance attaquer la crédibilité de notre 
industrie, même si nous les comprenons d’être envieux du succès de la relation des 
concessionnaires avec leurs clients.  
 
Vous devez répondre à la seule question qui s’impose. Est-ce que les consommateurs sont 
bien protégés lorsqu’ils achètent des produits d’assurance crédit chez les concessionnaires ? 
La réponse est sans équivoque. C’est oui. Nous vous soumettons respectueusement que les 
acquéreurs de véhicules automobiles sont suffisamment protégés actuellement à l’égard des 
dispositions de la distribution sans représentant contenues dans la Loi 188. Il y a une 
expression de la langue de Shakespeare qui résume bien notre pensée : « If it is not broken, 
don’t try to fix it. » 
 
Le consommateur est-il, au moment de la vente, en mesure de prendre une décision 
éclairée concernant son achat ?  
 
La réponse à cette question est « oui », et ce, sans équivoque. En effet, comme nous venons 
d’en faire un historique, le chapitre de la distribution sans représentant dans la Loi 188, qui 
aura bientôt dix ans, est venu encadrer la vente d’assurance crédit par nos concessionnaires 
membres. Ainsi, au Québec, nous bénéficions d’une expérience législative qui a fait ses 
preuves, et nous permet d’en tirer des conclusions valides.  
 
D’une part, les dispositions du chapitre de la distribution sans représentant sont très efficaces 
et complètes pour la protection des consommateurs. D’autre part, l’article 411 énonce que le 
guide de distribution décrit le produit offert, précise la nature de la garantie et met en relief les 
exclusions de garantie. Il précise également la façon dont, éventuellement, une demande de 
réclamation devrait être présentée et le délai pour présenter une telle réclamation. 
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Pour sa part, l’article 429 prescrit que notre concessionnaire, qui est un distributeur, doit, 
avant d’offrir un produit d’assurance crédit, prendre les dispositions nécessaires afin que toute 
personne à qui est confiée la tâche de le distribuer ait une bonne connaissance du guide de 
distribution relatif à ce produit. L’article 431 énonce également que nous devons décrire le 
produit d’assurance crédit au client et lui préciser la nature de la garantie. Nous devons 
également indiquer clairement les exclusions de garantie pour permettre à notre client de 
discerner s’il ne se trouve pas dans une situation d’exclusion, etc. 
 
Le produit d’assurance crédit est distribué par nos concessionnaires depuis plus de 25 ans. Il 
est très bien encadré par la Loi 188 depuis maintenant près de 10 ans. De plus, nous vérifions 
sur une base régulière avec l’AMF s’il reçoit des plaintes à l’égard de ce produit et la réponse 
est « non ». Donc, voilà une preuve éloquente que le Québec s’est dotée d’une loi très efficace 
à l’égard de la vente d’assurance accessoire, notamment pour le secteur de l’automobile, en 
l’occurrence le chapitre de la distribution sans représentant. 
 
Le code d’éthique de la CCAQ et l’autodiscipline de nos membres 
 
Nos concessionnaires membres sont très concernés par la LPC et par la satisfaction de leur 
clientèle. N’oublions pas qu’ils exercent leurs activités dans un contexte vivement compétitif 
et que les consommateurs, heureusement, sont de mieux en mieux renseignés, et à bon droit, 
de plus en plus exigeants. Le consommateur insatisfait ne reviendra plus chez son 
concessionnaire.  
 
Par ailleurs, tous nos membres ont adopté un code d’éthique professionnelle rigoureux auquel 
ils se sont engagés à se conformer. Nous joignons à l’annexe I ledit code qui contient une 
foule de règles pour s’assurer que le consommateur qui fait affaire avec l’un de nos membres 
soit traité avec respect, ne subisse aucune fausse représentation et soit bien informé à l’égard 
des produits offerts. 
 
 
Les partenaires de la CCAQ à l’égard des produits connexes à l’automobile 
 
Qui plus est, depuis plusieurs années, nous avons mis en place un programme de partenariat 
de fournisseurs de produits pour les concessionnaires membres de notre corporation. Pour 
devenir partenaire de la CCAQ, l’entreprise doit démontrer sa solvabilité, la qualité des 
produits et services qu’il offre et la protection par des assureurs réputés. 
 
C’est dans ce contexte que nous avons actuellement quatre partenaires qui offrent à nos 
membres des produits d’assurance crédit et de garantie de remplacement. Ces derniers font 
affaire avec des compagnies d’assurance réputées, et ce pour la protection des consommateurs 
québécois. Les consommateurs qui font affaire avec nos partenaires sont donc assurés d’une 
tranquillité d’esprit. C’est ainsi que des millions de dollars sont versés annuellement en 
indemnité à la suite de réclamations de consommateurs. 
 
En conclusion, notre secteur s’est déjà autoréglementé, car non seulement nous assurons une 
saine protection de la clientèle de nos membres, mais également des services de grande 
qualité. 
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Formation et supervision 
 
À la page 9 du document de consultation, il est énoncé que d’un point de vue général, les 
organismes de réglementation s’attendent en ce qu’en matière de supervision, d’étude et de 
formation, les vendeurs de produits de vente d’assurance accessoire (VAA) soient 
adéquatement supervisés et qu’il soient formés et possèdent des connaissances suffisantes 
pour fournir des renseignements exacts et complets aux consommateurs qui envisagent l’achat 
de produits d’assurance.  
 
Comme nous l’avons mentionné et comme le document le précise également, le Québec a 
adopté une disposition qui exige que les assureurs préparent un guide de distribution à 
l’intention des consommateurs et qu’ils le déposent auprès de l’organisme de réglementation, 
soit l’AMF. Non seulement ledit guide de distribution contient les renseignements permettant 
aux consommateurs de prendre une décision éclairée au moment de la vente de ce produit, 
mais qui plus est, les articles 429 et suivants prescrivent une série d’obligations pour le 
distributeur qui ont pour objectif de bien renseigner le client sur le produit offert afin qu’il 
puisse prendre, encore une fois, une décision éclairée au sujet de son intention d’achat. 
 
 
La formation offerte par nos partenaires 
 
Nos partenaires, qui sont des entreprises de mise en marché de produits d’assurance crédit 
provenant d’assureurs réputés, offrent régulièrement des programmes de formation très 
complets à l’égard des produits accessoires à la vente d’automobile offerts par les employés 
des concessionnaires, soit le directeur ou la directrice commerciale. Bref, nos quatre 
partenaires forment toutes les personnes offrant leurs produits accessoires. 
 
En conclusion, nous sommes d’opinion que le Québec est un modèle en terme de législation 
encadrant la vente d’assurance accessoire, du moins pour notre secteur d’activités, soit 
l’automobile, et ce, grâce à la Loi 188, et particulièrement le chapitre de la distribution sans 
représentant qui encadre d’une manière complète et par voie de conséquence, offre une 
excellente protection pour les consommateurs. 
 
Nous sommes également d’opinion que le vécu de cette législation démontre qu’elle est 
adéquate et répond aux attentes du législateur qui consiste à permettre aux consommateurs de 
prendre une décision éclairée avant l’achat dudit produit accessoire. L’assurance crédit 
constitue un excellent produit qui protège le consommateur ou sa famille en cas de décès ou 
d’invalidité. Ce produit est offert au Québec par des assureurs réputés et distribué par des 
concessionnaires qui ont des pratiques saines. 
 
D’ailleurs, il se vend des dizaines et des dizaines de milliers de ces produits chez les 
concessionnaires annuellement, et il n’y a pas de plaintes de la part des consommateurs. Un 
constat s’impose en matière d’assurance crédit : les dispositions de la loi sont efficaces, les 
consommateurs sont très bien protégés et donc, il n’y a pas lieu de modifier la loi. 
 
Le tout respectueusement soumis. 
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INTRODUCTION 


 
The Canadian Life and Health Insurance Association 


(CLHIA) is pleased to provide input on the Consultation 


Paper (the "Paper") on Incidental Selling of Insurance 


released by the Incidental Selling of Insurance Working 


Group of the Canadian Council of Insurance Regulators 


(CCIR) and the Canadian Insurance Services Regulatory 


Organizations (CISRO). 


 


Established in 1894, CLHIA is a voluntary trade 


association that represents the collective interests of its 


member life and health insurers.  Our members account 


for 99 per cent of the life and health insurance in force 


in Canada and contribute to the financial well-being of 


millions of Canadians by providing a wide range of 


financial security products. 


 


The Paper focuses on "incidental selling of insurance" 


(ISI), which involves only insurance products that are 


sold incidental to, and at the same time of, another 


transaction (e.g., a loan or a trip). In so doing, the 


Paper introduces a new phrase to the industry lexicon. 


 


This submission is organized as follows: 


 


Section I comments on the objective of the current 


consultation; 


 


Section II provides information about the products and 


channels that comprise "ISI"; 


 


Section III explores the various issues raised for 


discussion, as follows: 


CLHIA members 
account for 99% of 
life and health 
insurance in force in 
Canada 
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a)  Do consumers receive sufficient information about 


the product and how it works to make an informed 


purchasing decision? 


b)  For group products, does the certificate contain 


pertinent coverage information? 


c)  Do consumers have the necessary tools to determine 


if the product suits their needs? 


d)  Do consumers understand eligibility, underwriting 


and claims processes? 


e)  Could standardization of industry practices enhance 


the consumer experience? 


f)  Do sellers have conflicts of interest that are 


undisclosed? 


g)  Are consumers dealing with trained, knowledgeable 


individuals at time of purchase? 


h)  What tools are available to regulators to better 


understand ISI products and distribution channels, to 


identify if there are unique and unaddressed 


consumer risks? 


 


Section IV provides our recommendations and 


conclusions within the context of a principles- and risk-


based framework. 
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I:  OBJECTIVE 
 


The life and health insurance industry shares the 


regulators' objective, that is, that the consumer is in a 


position at the time of purchase to make an informed 


decision.  The industry is committed to ensuring that 


consumers are well-served regardless of the channel 


through which they choose to purchase insurance 


products.  That commitment extends to good, clear 


information at point of purchase, ready access to 


additional information, and fair claims adjudication. 


 


We would urge that, should any changes be identified as 


a result of the current consultation, they be made within 


the context of the principles-based, risk-based approach 


to which CCIR has committed.  Further, we would very 


strongly urge a consistent approach across the country.   


 


Industry standards can play an important role in a 


principles-based regulatory regime, and we are proud of 


the contributions that we have made on this front.  Over 


many decades, we have developed important industry 


and consumer standards that establish a consistent 


approach from coast to coast, standards such as the 


Coordination of Benefits protocol and consumers' 


rescission rights.  Industry disclosure standards are set 


out in CLHIA  Guidelines on Creditor's Group Insurance 


and Travel Insurance. Indeed, the Creditor's Group 


Insurance Guideline was originally developed by 


regulators as a Superintendents' Guideline, and CLHIA 


has worked constructively with CCIR over the years on 


its revisions. 


 


 


The industry is 
strongly committed to 
good consumer 
disclosure and fair 
claims adjudication 


The industry supports 
principles-based, risk-
based regime 


Industry disclosure 
standards play an 
important role in a 
principles-based 
regime 
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II:  ISI AND LIFE & HEALTH 
INSURANCE PRODUCTS AND 
CHANNELS 


 


Canadian life and health insurers play a significant role 


in contributing to the financial security of Canadians.  


Over 20 million Canadians have life insurance coverage 


totaling almost $3 trillion.  Almost 22 million have 


supplementary health insurance and 11 million 


Canadians have disability income protection.  During 


2006, life and health insurers made benefit payments of 


more than $1 billion a week to policyholders and 


beneficiaries. 


 


Coverage includes individual insurance policies, 


employer- or union-sponsored group plans, creditor's 


group insurance, and travel insurance (both individual 


and group).  Of the $3 trillion of life insurance in force, 


$380 billion is in the form of creditor's group insurance.  


Total premiums for all types of insurance were $69.3 


billion in 2006.  Premiums for creditor's group insurance 


and travel insurance, including that distributed through 


ISI channels, were $3.9 billion and $0.75 billion 


respectively, or 6.7% of all premiums.   


 


ISI products and channels have emerged to provide 


opportunities for consumers around specific needs – like 


insuring a loan or providing out-of-country insurance for 


a trip. By making a related product available at the time 


of the primary transaction (i.e., the loan or the trip), 


these channels supplement more traditional insurance 


distribution channels, and provide the consumer with 


convenient access to a product designed to address that 


specific need.  Typically, the application process is 


streamlined and coverage takes effect immediately.  For 


many people – especially for smaller amounts of 


 
 
 
20 million 
Canadians have life 
insurance 
protection and 22 
million have 
supplementary 
health insurance 


ISI products meet 
specific needs, 
provide convenient 
access, and offer a 
streamlined 
application 
process 
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insurance – it provides them with insurance coverage 


that they might not have otherwise sought out through 


traditional channels.  For others, it may provide 


coverage for which they might not otherwise qualify. 


 


As you will note below, not all creditor's group insurance 


and travel insurance fall within the definition of ISI 


provided in the Paper. To the extent possible, we have 


tried to focus our comments in Section III of this 


submission on the ISI subsets of these product lines.   


 


Creditor's group insurance is a contract between an 


insurance company and an organization offering credit 


(e.g. financial institution, finance company) that allows 


individual debtors to enroll for coverage that would 


either discharge or reduce their debt or cover periodic 


payments in the event of death and, in some cases, 


disability, critical illness, hospitalization or involuntary 


unemployment.  Coverage can range from small 


amounts of a few thousand dollars (e.g., credit card 


balances, small car loans, furniture finance loans) to 


large amounts of tens or hundreds of thousands of 


dollars (e.g., mortgage loans).  A debtor can apply for 


coverage at the time of credit application or at any time 


after the credit is in place.  As such, enrolment will 


sometimes occur at the same time as, and incidental to, 


another sale, and sometimes not. 


 


Insurance related to loans where financing is arranged 


through auto dealers and other retailers usually 


represent small face amounts and short terms. Coverage 


takes effect immediately. Typically, no medical 


information about the insured is collected and no 


underwriting performed. The coverage is generally 


subject to limitations for pre-existing medical conditions.  


Creditor’s group 
insurance provides 
insurance to discharge 
or reduce specific 
debts and can relate 
to… 


…loans through 
auto dealers or 
other retailers… 
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Insurance related to loans that are financed through 


mortgage brokers tend to have larger face amounts. 


Some medical questions are normally asked, and a “yes” 


answer to a question will normally result in additional 


underwriting or the consumer being declined for 


coverage. Coverage may also be subject to a pre-


existing conditions limitation.   


 


Insurance related to loans financed through institutional 


lenders can be large or small, ranging from mortgages 


and commercial loans to credit card balance insurance. 


For loans related to mortgages, health questions are 


usually asked, and a “yes” answer will result in 


additional underwriting or the consumer being declined 


for coverage.  Coverage may also be subject to a pre-


existing conditions limitation.   


 


Travel insurance is offered in both individual (a 


contract between an insurance company and a 


consumer) and group (a contract between an insurance 


company and an employer or plan sponsor) formats, and 


is intended to provide coverage for health emergencies 


and repatriation while travelling out of country or out of 


province. It may also include trip interruption or 


cancellation protection, and coverage for accidental 


death and dismemberment and baggage loss.  The term 


of coverage can be the duration of the trip, ranging from 


a few days to several months, or an annual policy that 


can cover multiple trips.  These plans may involve some 


medical questions to determine eligibility, but often have 


a pre-existing condition limitation that excludes 


coverage for medical conditions that have not stabilized 


prior to the purchase of insurance.  


 


…loans through 
mortgage 
brokers… 


…or loans 
through 
institutional 
lenders 


Travel insurance 
provides 
coverage for 
health 
emergencies 
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Out-of-country emergency health insurance is 


considered so important that the federal Department of 


Foreign Affairs and International Trade Canada (DFAIT) 


and each provincial government emphasize the need for 


travel health insurance.  Some provinces require travel 


agents to discuss travel insurance with their clients.  For 


example, pursuant to the Travel Industry Act of Ontario 


and Ontario Regulation 26/05, s.36, travel agents are 


required to advise the customer about the availability of 


travel insurance.  


 


Travel insurance is available through licensed insurance 


agents, travel agents (which are required to be 


insurance-licensed in some jurisdictions), deposit-taking 


institutions, certain credit card providers, certain 


employee benefit plans, or directly from the insurance 


company.  Travel insurance that is offered by a travel 


agent at the time a trip is purchased, which generally 


relates to short-duration leisure travel insurance, falls 


within the definition of ISI. 


 


Insurance Principles Although insurance products may 


be distributed through means that are incidental to 


another financial transaction, basic insurance law 


principles that apply to all types of life and health 


insurance also apply here.  An insurance contract is one 


of utmost good faith on the part of both the insurer and 


the insured.  As with any life and health insurance 


product, the applicant has an obligation to answer any 


health questions truthfully and completely, as provided 


by applicable law.  The insurer does have certain 


statutory rights to rescind coverage if the insured has 


made a material misrepresentation in this regard.  After 


coverage has been in force for two years, the coverage 


may be rescinded only in the instance of fraud.  As a 


Governments 
emphasize the 
importance of 
emergency travel 
insurance 


Travel insurance is 
available through 
multiple channels 
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corollary to the good-faith obligations of the insured, in 


the event of a claim, the insurer has an obligation to pay 


the insurance money to the person entitled to it, within 


30 days, or other specified period, of receiving sufficient 


evidence of the claim's validity. 


 


III:  ISSUES FOR DISCUSSION 
 


A)  Do consumers receive sufficient information about 


the product and how it works to make an informed 


purchasing decision? 


 


Insurers have an abiding interest in ensuring that 


applicants understand their coverage. To do so, 


consumers need information about the product, any 


applicable Exclusions, Restrictions and Limitations 


("ERLs"), the insurer, where they can get additional 


information, applicable rescission rights, their duty of 


the applicant to answer health questions truthfully and 


completely and the consequences of misrepresentation.  


Disclosure processes are designed to support this 


outcome, and are set out in industry standards and in 


law (e.g., in common-law provinces like Alberta, the 


requirement to issue a certificate or other document 


containing pertinent details of coverage and, in Quebec, 


the requirement to produce a Distribution Guide). 


 


ISI creditor's group insurance:   


Current industry practices, as set out in CLHIA Guideline 


G7, Creditor's Group Insurance, provide that the insurer 


ensure that, at point of application, the consumer 


receives information: 


 


• that the insurance coverage is voluntary; 


 
Disclosure 
practices are 
intended to assist 
consumers in 
making informed 
purchasing 
decisions
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• that the consumer has a free-look period of at least 


10 days to review the coverage and cancel for a 


full refund; 


• identifying the insurer (name, contact 


information); 


• describing the insurance coverage; 


• that there are terms and conditions which might 


limit or exclude coverage (if such is the case); 


• about the charges; 


• if the coverage is subject to acceptance of the 


application by the insurer and, if so, any further 


steps the consumer must take. 


 


The Guideline also provides that the insurer issue, for 


delivery to the insured person, a certificate of insurance 


(at point of enrolment, or within 30 days), which must 


set out the following information: 


 


• insurer's name and head office address; 


• name(s) of debtor(s) or description of eligibility; 


• full description of insurance coverage (amount, 


duration, conditions involving eligibility, 


exceptions, limitations and restrictions); 


• circumstances under which coverage commences 


and terminates; 


• procedures to be followed in making a claim; 


• method by which refunds are calculated; 


• how to access additional information. 


 


In addition, many certificates issued by member 


companies put in bold print, or otherwise highlight, that 


there are pre-existing conditions limitations and 


exclusions and that insureds may not be covered in 


those instances.  


 


Industry standards 
for creditor’s group 
insurance require 
disclosure at point 
of sale… 


…and… 


…delivery of a 
certificate of 
insurance… 
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The Guideline also provides that all creditor's group 


insurance products offer a no-obligation free look period 


of at least 10 days during which borrowers can review 


their coverage and, if they wish, cancel it for a full 


refund of premium.   


 


Consumers also have access to client service lines that 


insurers or their distributors have established to assist 


them.   


 


ISI travel insurance: 


Typically, before the purchase of travel insurance, the 


consumer has the opportunity to read the entire policy.  


CLHIA Guideline G5, Travel Insurance, requires that the 


insurer ensure that the consumer receive a policy, 


certificate or other written document which includes full 


details of the benefits, limitations and exclusions, and 


other conditions of coverage, along with instructions on 


how to make a claim.  In the event that a sale is made 


over the phone, the consumer must be advised that 


there are limitations and exclusions in the policy, and 


the written document must be forwarded no later than 


the following business day.  


 


The Guideline also provides that the written document 


must include the following wording, displayed 


prominently at the beginning of the document: 


 


IMPORTANT NOTICE -- PLEASE READ CAREFULLY 
 


• Travel insurance is designed to cover losses arising from 
sudden and unforeseeable circumstances.  It is 
important that you read and understand your policy 
before you travel as your coverage may be subject to 
certain limitations or exclusions. 


• A pre-existing exclusion may apply to medical conditions 
and/or symptoms that existed prior to your trip. Check 
to see how this applies in your policy and how it relates 
to your departure date, date of purchase or effective 
date. 


Consumers 
have a 10-
day free-
look period 


Industry standards 
for travel insurance 
require disclosure 
about the 
coverage… 


…plus… 


…specific attention 
to ERLs… 
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• In the event of an accident, injury or sickness, your prior 
medical history may be reviewed when a claim is 
reported. 


• If your policy provides travel assistance, you may be 
required to notify the designated assistance company 
prior to treatment. Your policy may limit benefits should 
you not contact the assistance company within a 
specified time period. 


 
PLEASE READ YOUR POLICY CAREFULLY BEFORE YOU 


TRAVEL 
 


Call centres are available on a 24/7 basis to provide 


customer assistance; contact information for them is 


readily available.  


 


To assist consumers in understanding travel insurance 


products, the CLHIA (through the Canadian Life and 


Health Insurance OmbudService) makes available a 


consumer brochure entitled, “A Guide to Travel Health 


Insurance.” This brochure has recently been revised and 


is available on the CLHIA website (www.clhia.ca). It is 


designed to assist consumers in understanding this 


product and factors to consider in making a purchase.  


 


OBSERVATIONS:   


As demonstrated above, consumers do receive 


clear and appropriate disclosure about ISI 


products and how they work.  Such disclosure is 


intended to assist consumers in making informed 


purchasing decisions. However, we understand 


and are responsive to the concerns of the 


CCIR/CISRO Working Group that consumer 


understanding about the product may not always 


be as complete as it could be, and we look forward 


to working together to explore opportunities for 


improvement. 


 


Call centres are 
available for 
additional 
information…  


an industry 
consumer 
brochure on travel 
insurance is also 
available 


The industry provides 
comprehensive 
consumer disclosure 
and is open to 
improvements to foster 
better consumer 
understanding 


…and… 


 
 
 
 
 
 
 







 


12 


B) For group products, does the certificate contain 


pertinent coverage information? 


 


The Paper suggests that, in the case of group ISI 


products, consumers rely on their certificates of 


insurance and do not have easy access to the group 


policy.  The implication is that the group policy may 


contain different information than the certificates.   


 


OBSERVATIONS: 


Relevant information from the group contract that 


is relevant to the coverage is included by insurers 


in the certificate that the consumer  receives.  This 


is set out in CLHIA Guideline G3, Group Life and 


Group Health Insurance (applicable to group travel 


insurance products) and Guideline G7, Creditor’s 


Group Insurance.  Certificates – and, in Quebec, 


Distribution Guides – contain a listing of all 


exclusions, restrictions and limitations including 


pre-existing conditions limitations.  Often the 


group policy incorporates the certificate as 


reference and attaches it as an appendix to the 


master contract.  This approach avoids duplication 


as well as the potential for minor discrepancies 


and is designed to ensure that all relevant terms 


and conditions are set out in the certificate. 


 


We believe that the long-standing standards for 


insurers to make a certificate containing accurate, 


relevant information available to insureds or, in 


Quebec, the requirement to set out this 


information in a Distribution Guide, continue to be 


appropriate and to meet consumers' need for 


information. 


 


Insurers provide 
accurate, 
pertinent 
information in 
certificates and, 
in Quebec, in 
Distribution 
Guides 
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C) Do consumers have the necessary tools to 


determine if the product suits their needs? 


 


ISI products, by definition, are designed to address a 


specific consumer need. An ISI distributor is not 


assessing the customer’s full range of needs, but rather 


is providing information about a product that could be 


suitable for one specific need. A travel agent is providing 


information about a product that provides insurance 


related to travel risks. An auto dealer, mortgage broker 


or lending institution is providing information about a 


product that provides protection to cover the financial 


risks associated with the assumption of a specific debt.  


 


OBSERVATIONS: 


The nature of ISI products is such that they are 


designed for a specific coverage need.  Beyond 


that, of course, it is important that consumers are 


in a position to understand the product and to self-


assess the suitability of the product to their 


situation. As noted in the previous section, the 


consumer is assisted in this respect by a variety of 


tools provided by the industry:  disclosure about 


the product at time of purchase, together with 


detailed coverage information in the certificate or 


policy; access to toll-free helplines; and, for ISI 


creditor's group insurance, the right to reconsider 


their purchase and get a full refund of all 


premiums paid within the free-look period.  


 


That being said, the industry is certainly willing to 


explore whether refinements to this array of tools 


would further assist consumers. 


 


 


Industry already 
provides a variety 
of tools to 
consumers to 
understand 
suitability: 
 
 
disclosure… 
 
helplines… 
 
free-look period 
 
 
…and… 
 
 
is willing to 
consider 
refinements if 
useful 
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D) Do consumers understand eligibility, underwriting 


and claims processes? 


 


The Paper suggests that consumers may not fully 


understand their coverage, especially where ERLs may 


apply. 


 


Eligibility and underwriting  ISI products are 


generally subject to more streamlined application 


processes than traditional insurance products, which 


may require more detailed medical questionnaires and 


may also require attending physician reports, bloodwork, 


other tests and even full medicals in order for the 


insurance company to assess the risk.  The more 


streamlined process recognizes the particular nature of 


the products (common to all group insurance products in 


the case of creditor's group insurance) and often allows 


for instant issue (i.e., immediate coverage).   


 


Coverage may be subject to certain ERLs, including pre-


existing condition limitations, which address the 


increased risk to the insurer that arises from simplifying 


the application and eligibility process.  Any such ERLs 


are disclosed in the application process and the 


certificate of insurance, so that consumers can 


understand the impact of such conditions on their 


eligibility for benefits.  


 


We agree with the Paper that using pre-existing 


conditions limitations to limit a policy's coverage is a 


valid insurance practice and, in fact, can be used to 


provide coverage (other than for the pre-existing 


condition) that a consumer might not otherwise be able 


to get.  For instance, coverage containing a pre-existing 


condition limitation will preclude payment of a claim 


ISI products have 
streamlined 
application 
processes… 


…and are usually 
subject to ERLs   
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based on a pre-existing condition for a period of time 


after the coverage is put in place.  However, coverage 


will be provided during that time for any other event -- 


for example, an individual who had previously suffered a 


heart attack and who might not otherwise qualify for 


insurance would have coverage for situations or illness 


other than heart failure (e.g., a car accident) during the 


restricted period.  


 


Claims processes  At point of claim, the insurer will 


review the claim to determine whether it is payable 


under the terms of the contract (e.g., does the claim fall 


under an exclusion, restriction or limitation contained in 


the contract?).  The insurer may also check whether the 


applicant accurately represented their health at the time 


of the application.   


 


Insurance legislation across the country applicable to life 


insurance provides a two-year contestability period 


during which an insurer can rescind (void) coverage if 


any material misrepresentation has been made in the 


application.  (A "material misrepresentation" is generally 


understood as being a misrepresentation of a fact which, 


had it been known by the insurer at the time of 


application, would have resulted in rejection of the 


application, or coverage being offered on a "rated" or 


limited basis).  In order for an insurer to rescind 


insurance coverage on the basis of misrepresentation, it 


must show that there was a false statement, or failure 


to disclose; that the fact misrepresented or not disclosed 


was material (i.e., it would have caused the insurer to 


decline the risk or charge a higher premium rate); and 


that the insurer relied upon the misrepresentation. If 


coverage has been in force for two years or more, the 


Insurer checks claim 
with regards to the 
terms of the contract 
and any 
misrepresentation 


Coverage can be 
voided for material 
misrepresentation 
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insurer may void coverage only if the misrepresentation 


by the insured was fraudulent. 


 


It should also be understood that a material 


misrepresentation voids the insurance coverage from 


the start (ab initio) and therefore, once a finding of 


material misrepresentation is made, then there is no 


coverage under which a claim can be made.  Hence, the 


health event that led to the claim is not relevant and, in 


fact, need not be related to the misrepresentation found 


in the application. 


 


These practices of reviewing claims relative to the terms 


of the contract and checking for misrepresentation have 


given rise to a misunderstanding about the claims 


adjudication process as it pertains to ISI, and the use of 


the term "post-claim underwriting" in the Paper is a 


misnomer. 


 


Although there is no Canadian regulatory guidance on 


the meaning to be given to the term “post-claim 


underwriting”, this practice has been defined by U.S. 


regulators such as Michigan, as follows: 


 


"… determining whether an individual meets underwriting 
criteria after the receipt of a claim and voiding coverage or 
denying the claim based upon that determination.  The term 
does not include determinations under preexisting conditions 
exclusion clauses permitted in these rules.  The term also 
does not include determinations where knowledge by the 
insurer of facts misrepresented on the application would have 
led to a refusal by the insurer to issue a certificate based 
upon the insurer's written underwriting criteria on the date of 
application". 
 
Michigan Administrative Code R. 550.201, Rule 1(f) 
 


 


Clearly, an investigation to determine the application of 


ERLs or as to the truthfulness or completeness of the 


answers to the health questions given by the insured in 


Claims 
processes are 
sometimes 
misunderstood 
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the application, would not be termed "post-claim 


underwriting" by the Michigan definition above.  


 


OBSERVATIONS:  


We believe consumers have a right to clear and 


appropriate disclosure about the insurance 


products they choose to purchase.  ISI products 


often incorporate streamlined application and 


underwriting processes and may include ERLs to 


address the risk of doing so.  From a consumer's 


perspective, understanding ERLs and their 


implications is an important component to 


understanding their coverage.  Indeed, disclosure 


about ERLs and their implications is emphasized in  


current industry practice.  However, it appears 


from the Paper that this is the area most likely to 


give rise to confusion or misunderstanding.  We 


would like to reinforce the industry’s commitment 


to excellent disclosure, and would welcome the 


opportunity to work together to explore options 


that might make such disclosure clearer and more 


effective for consumers. 


 


E)  Could standardization of industry practices 


enhance the consumer experience? 


 


The Paper raises questions about whether some 


standardization of industry practices with respect to 


disclosure or to the application process could better 


manage consumer expectations. 


 


OBSERVATIONS:   


It is important that consumers understand their 


coverage, that there are conditions that affect 


their eligibility, that insurance is a good-faith 


The Industry is 
committed to 
comprehensive 
disclosure… 
 
 
 
and to exploring 
options for 
improvements 
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contract and that not answering truthfully could, 


as with any insurance contract, invalidate their 


coverage.  In that respect, there could be benefit 


to a common industry-wide approach to describing 


important information.  Possible areas where this 


approach might apply include information about 


ERLs and their implications, circumstances that 


could invalidate coverage, access to additional 


information, and rescission rights (where 


applicable). We would welcome exploring this 


further with the CCIR/CISRO Working Group. 


 


As for the application process, this will vary from 


product to product, as noted earlier. Standardizing 


the qualification questions would not recognize 


the differences in product types, sizes and risks, 


and we do not believe would be a useful option.  


Rather, we believe the focus should be on clear 


and appropriate disclosure. 


 


F) Do sellers have conflicts of interest that are 


undisclosed? 


 


The Paper suggests that there could be conflicts 


between the interests of ISI distributors and the 


consumer, and appears to focus on price-setting, 


compensation and any implications that the ISI 


purchase is less than voluntary.   


A common 
industry-wide 
approach to 
disclosure could 
be useful 
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OBSERVATIONS:  


The price of coverage (premium) is set by the 


insurer in the case of individual travel insurance or 


negotiated between the insurer and the plan 


sponsor or group policyholder (often a credit 


organization or travel services company) in the 


case of group products.  We are not aware of any  


situation where a group policyholder can adjust its 


rates unilaterally.  


 


As for the fact that the distributor is compensated, 


disclosure of that fact is made consistent with 


applicable law. For example, Alberta requires such 


disclosure by distributors. In Quebec, it is required 


if the commission exceeds 30%. 


 


With respect to any concerns about coercive tied 


selling, industry standards require that any 


application for insurance be distinct from an 


application for credit, and that the consumer be 


informed that they are not required to purchase 


the insurance. We are not aware that tied selling is 


a problem, but if it were, existing laws could be 


utilized to address any such problem.  Insurance 


laws in many provinces, and the Bank Act federally, 


prohibit such a practice. 


 


G)  Are consumers dealing with trained, 


knowledgeable individuals at time of purchase? 


 


ISI Creditor's Group Insurance: 


Insurers often contract with third-party distributors to 


offer ISI creditor's group insurance products.  In these 


cases, the insurer prepares training material, or assists 


the distributor in doing so.  The training may be 


Premiums set by 
insurer or negotiated 
between insurer and 
group policyholder 


Laws already in 
place to prohibit 
tied selling 
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delivered by the insurer or the distributor.  Insurers or 


their distributors typically support front-line distribution 


by providing toll-free helplines for consumers. 


 


ISI travel insurance: 


Travel agents providing information about travel 


insurance are trained with respect to the product and 


the importance of reading the policy.  In those 


jurisdictions requiring licensing, they also carry a travel 


insurance licence. If the consumer asks questions that a 


travel agent is unable to answer, the questions can be 


referred to the insurer. 


 


OBSERVATIONS: 


In the case of both product types, insurers 


monitor complaints to identify if there are any 


recurring problems with a distributor so that any 


issues can be addressed.   


 


The Paper raises the issue of who should bear 


accountability that distributors are appropriately 


trained about ISI products.  Regimes vary across 


the country, with both Alberta and Quebec 


expressly placing accountability on distributors. 


 


From an insurance company perspective, we are 


committed to making good, clear information and 


training about our products available and 


requiring that third-party distributors be 


knowledgeable and make appropriate disclosure.  


This aligns with the Alberta requirement cited in 


the Paper that distributors and insurers "… establish 


reasonable procedures to ensure that personnel 


marketing insurance … are knowledgeable about the 


insurance being marketed, and … use those procedures".   


Insurers are 
committed to training 
and to requiring 
distributors to be 
knowledgeable 
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The Paper also raises the concept of a standard 


industry training course.  We would submit that, 


given the variety of products and channels that fall 


within "ISI", this may not be practical nor 


sufficiently meaningful, as distributors’ staff need 


training only with respect to the specific product 


they offer.  Insurers currently provide training, 


either directly or through their distributors.  


However, we are committed to reviewing industry 


standards to ensure that a baseline for training 


requirements includes coverage (benefits, ERLs), 


the application and enrolment process, the claims 


submission process and additional information 


services.     


 


H) What tools are available to regulators to better 


understand ISI products and distribution 


channels, to identify if there are unique and 


unaddressed consumer risks? 


 


The Paper notes that regulators may not have sufficient 


information to track trends with respect to ISI.  In a 


risk-based regulatory regime, a key element in 


identifying risks that warrant greater regulatory 


attention is the ability to track complaints.  All provincial 


regulators consider consumer complaints, and Ontario 


and Quebec have instituted a regime that requires 


companies to report escalated complaints. We 


understand that this regime is to be expanded on a 


nation-wide basis over the next year.   


 


OBSERVATIONS: 


The current regulatory complaints-tracking system 


does not distinguish complaints related to ISI 


A standard training 
course not 
appropriate given 
variety of ISI 
products and 
channels 


…but consistency 
in industry training 
standards is 
appropriate 
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products.  We would submit that a useful tool may 


be to add functionality enabling ISI-related 


tracking.  This would enhance the usefulness of 


this tracking tool for regulators.  Should regulators 


want additional industry statistical information, 


we would suggest a focused approach that 


considers the relevance, context, consistency and 


confidentiality of the information.   


 


Another useful tool in understanding the products 


and any emerging trends would be an ongoing 


dialogue between regulators and the industry. We 


would be pleased to coordinate a working group to 


initiate that dialogue. 


 


IV:  RECOMMENDATIONS AND          


CONCLUSIONS 


 


The life and health insurance industry welcomes the 


dialogue initiated by the CCIR/CISRO discussion paper, 


Incidental Selling of Insurance. 


 


ISI products and channels provide useful alternatives for 


consumers looking for access to specific-need insurance 


coverage.  In exploring this area, we understand that 


regulators are looking to assess whether these channels 


represent any unique risks to consumers that are not 


currently being managed appropriately, and what sort of 


approach or framework is most suitable.  Currently, 


several models exist, ranging from industry standards to 


mandated disclosure to licensing. 


 


We share the regulators’ objective that the consumer be 


in a position at time of purchase to make an informed 


decision and have, over the years, established a number 


 
There are 
opportunities for 
regulators to 
fine-tune their 
complaints - 
reporting system 
to capture ISI 


Industry -
regulatory dialogue 
useful to 
understanding 
trends 
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of industry standards that support that objective, 


namely: 


 


• Disclosure at point of sale regarding the 


product and how it works 


• A written certificate or contract that lists 


product features in detail 


• Access to expertise through toll-free helplines 


• In the case of creditor’s group insurance, a 


10-day free-look period 


 


The industry is open to exploring whether refinements to 


industry standards could enhance the objective of 


ensuring that the consumer has the tools necessary to 


make an informed decision. 


 


Going forward, we would urge that regulators embrace a 


principles- and risk-based approach on a consistent 


basis across the country. A principles-based regime 


where regulators set the expected outcomes could 


include the following principles: 


 


1) the consumer can expect clear disclosure about the 


product and how it works before they make a 


purchase; 


2) the consumer can expect to deal with a 


knowledgeable individual who has been trained 


about the product and how it works; 


3) the consumer has access to more detailed 


expertise; and 


4) with the exception of very short-term products (i.e. 


travel insurance purchased as the consumer leaves 


the country), the consumer can expect a free-look 


period to review and reconsider their purchase with 


a full money-back guarantee. 
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A risk-based approach would assist regulators in 


devoting resources to those areas where consumer risk 


has been identified.  Complaint-tracking is one of the 


most relevant diagnostic tools in assessing risk.  As 


such, regulators have an opportunity to refine the 


complaint reporting system already in use in Ontario and 


Quebec, to identify distribution channels and to track ISI 


complaints. 


 


The industry stands ready to work with regulators in 


continuing to serve the needs of Canadian consumers 


and support this worthwhile objective. 
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April 25, 2008 
 
Carol Shevlin 
Policy Manager 
CCIR Secretariat 
5160 Yonge Street, Box 85 
17th Floor 
Toronto, Ontario 
M2N 6L9 
ccir-ccrra@fsco.gov.on.ca 
 
Ms. Shevlin, 
 
CSI Global Education Inc. welcomes the opportunity to respond to the CISRO request for 
comments on the February 27 discussion document on the “Incidental Selling of Insurance” (ISI). 
 
CSI has been an accredited and respected provider of financial services education in Canada and 
abroad for nearly 40 years. We provide high-quality learning, licensing and compliance solutions to 
financial services corporations and professionals on various industry-specific topics including 
insurance and consumer lending as well as financial planning and securities compliance.  
 
We share the regulator’s concern that individuals working in a financial advisory role meet 
appropriate proficiency requirements to effectively deal with the public.  As an accredited provider of 
educational solutions for the Canadian financial services marketplace, we believe that professional 
educational requirements are paramount to providing financial counsel, in particular requirements in 
the areas of compliance with disclosure and business conduct.   
 
We fully support the regulator’s move to assess the creditor insurance market with regard to 
appropriate regulatory oversight.  As an educational provider we will limit our comments specifically 
to training and supervision concerns that fall within the “Role and Responsibilities of Incidental 
Sellers and Insurers” discussion area.  
 
What is the most effective mechanism for ensuring an appropriate level of product 
knowledge by sellers? 
 
Our experience in providing learning solutions has shown that both employers and employees are 
sincere in their efforts to meet regulatory compliance and continuing education requirements and at 
the same time provide adequate and appropriate product training.   In order to meet both compliance 
and product knowledge objectives, we believe that the proficiency solution should be based on the 
competencies required for the incidental selling of insurance products.  By identifying only the 
specific skills and knowledge for this activity the requirements will be focused on the concerns of the 
regulator and avoid infringement upon job functions not intended to be caught in the scope of the 
regulation.  
 
There are several effective methods for regulators to ensure an appropriate level of product 
knowledge and regulatory compliance. 
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Carol Shevin, CCIR 
April 25, 2008, Page 2 
 
1. Standard Testing Set by Regulator 
This method is practiced within Canada for the licensing of representatives offering life insurance 
products.  Well recognized financial services education providers are accredited by the regulatory 
authorities and the regulator develops and administers a standard final examination.   In this instance, 
the regulators take responsibility for the competency profile, setting the curriculum and examination, 
but not the study material development or course delivery.  
 
2. Regulator Approves Courses and Examinations of Selected Providers 
In Canada this method is used by the securities commissions for the registration of mutual fund sales 
persons.  CSI and IFIC are the two organizations that provide proficiency courses and examinations 
for licensing purposes.  The regulator sets the proficiency requirements and oversees the selected 
providers and therefore has the benefit of “outsourcing” the curriculum, content and examination 
development to credible proven providers.  These providers are able to work with the regulators and 
the industry to set appropriate competencies, curriculum and examination and administration 
standards. 
 
3. Regulator Grants Exclusivity to One Provider 
The regulator grants an exclusive arrangement for one provider to offer all educational and testing 
services.  This method is used in Canada where the IDA sets the proficiency standards and oversees 
CSI in the course and examination development and delivery of examinations for securities licensing 
purposes.  The advantage of this approach is it assures a strong consistency of proficiency levels and 
allows the regulator and educator to quickly adapt to changing industry products and regulations.   
 
4. Regulator Sets Requirements and Compliance Guidelines  
The regulator sets proficiency requirements within regulations and provides guidelines for employer 
compliance.  The responsibility for proficiency rests with the employer and the regulator may audit 
the employer periodically for compliance. The method of training may vary depending on the 
business and the complexity of products and the employer is free to choose the method most suited 
to the business. This method is applied by FINTRAC for Anti-Money Laundering and Terrorist 
Financing training compliance purposes.   
 
CSI Recommendation 
We believe that all of the above alternatives are appropriate methods of ensuring the proficiency of 
registrants.  The method chosen by the regulator should be one that best balances the needs of the 
industry and employees with consumer protection.  Given that incidental selling of insurance is a skill 
“incidental” to a job function (i.e. consumer lending) and the varied nature of the industry, we 
recommend that the regulator would meet its need by setting proficiency requirements within its 
regulations and providing employer guidelines. With an appropriate compliance audit procedure in 
place, the regulator would be confident that proficiency requirements are being met without adding 
an excessive financial and administrative burden on itself and on employers. Employers and 
education providers would work together to ensure appropriate and flexible delivery of training, 
assessment and tracking.  
 
The method recommended would also allow for continuing education requirements to be built in to 
the proficiency requirements and the auditing process. 
 
          …/3 







 
 


 
 
Carol Shevin, CCIR 
April 25, 2008,   Page 3 
 
 
These comments are submitted as alternatives to assist CISRO in its discussion on this important 
initiative.  CSI would be pleased to provide any further details or clarification and offer our expertise 
in the development and delivery of proficiency solutions as you move forward.  
 
I can be reached at (514) 840-8706 if you have any questions or wish to discuss these comments. 
 
 
Regards, 
 


 
 
Marc Flynn, 
Vice-President 
Regulatory Relations and Academic Standards 
CSI  
 
 
cc:  Debbie Bell, Director, Regulatory Policy, CSI 
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The Chambre de la sécurité financière (“the Chamber”) is a self-regulatory organization 


(“SRO”) established by the Act respecting the distribution of financial products and 


services1 (“the Act”), whose purpose is to ensure the protection of the public by 


maintaining discipline among and supervising the training and ethics of its some 31,000 


duly certified members who carry on business in the sectors of insurance of persons, 


group insurance of persons, group savings plan brokerage, financial planning and 


scholarship plan and investment contract brokerage. 


In order to protect the public, the Chamber oversees the conduct of its members when 


they offer, advise and distribute the financial products and services they are authorized 


to offer. It also supervises, in the same manner, their continuing professional 


development2. 


The Chamber is pleased to respond to the invitation of the Canadian Council of 


Insurance Regulators (“CCIR”) and the Canadian Insurance Services Regulatory 


Organizations (“CISRO”) to participate in this consultation relative to the incidental 


selling of insurance (“ISI”).   


Given that the ISI can include products in the fields of damage insurance and insurance 


of persons, the responses put forward by the Chamber to the questions submitted by the 


Working Group will focus on ISI products related to the insurance of persons3 and will 


reflect the self-regulatory regime that governs the mission of the Chamber and the 


legislative regime in force in Quebec. 


INTRODUCTION 


In Quebec, the legislation already contains provisions regarding the regulation of ISI or 


“distribution without a representative”. Sections 408 of the Act and the Regulation 


respecting distribution without a representative4 set out the framework for this type of 


distribution. 


This legislative regime is the exception since, for the most part, the primary regime 


provides that insurance products must be distributed by duly certified representatives. 
                                                
1 R.S.Q. c. D-9.2. 
2 But not with respect to financial planners. 
3 The Chamber points out to the Working Group that it took its position on the matter during a public 
consultation conducted by the Autorité des marchés financiers regarding the sale of insurance products by 
car dealerships. The brief submitted by the Chamber to the Authtority is found on the Chamber’s site, online 
« www.chambresf.com ». 
4 1998, c. 37, s. 210. 
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Distribution without a representative must remain a method of distribution that is an 


exception and be limited to specific products that lend themselves to this method and 


present a minimal risk to consumers. Moreover, the Chamber is of the view that the 


certification of representatives and its requirements (compulsory professional 


development, inspection, ethics, etc.) are the best way of protecting and even promoting 


the protection of the public with respect to this type of insurance product. This is all the 


more true in today’s world where companies tend to circumvent Quebec legislation so as 


to sell directly products that are similar to insurance, thus avoiding the obligation of 


certification5. In addition, recent Quebec case law speaks of the uncertainty surrounding 


the concept of ISI or distribution without a representative6. 


1. EXCLUSIONS, RESTRICTIONS AND LIMITATIONS (“ERL”) 


1.1 Questions of the Working Group 


1.1.1 Other than through the application form, are there other ways 


to ensure adequate consumer disclosure? 


In Quebec, within the primary regime, that is the regime under 


which holding a certificate is necessary to distribute insurance 


products, representatives in insurance of persons must, as 


members of the Chamber, comply with the ethical standards 


provided for in the Code of Ethics of the Chambre de la sécurité 


financière7 (“Code of Ethics”) and the Act. These legislative 


instruments contain provisions pertaining to the disclosure of 


information.  For instance, section 12 stipulates that: 


A representative must act towards his client or any 
potential client with integrity and as a conscientious 
adviser, giving him all the information that may be 
necessary or useful. He must take reasonable steps 
so as to advise his client properly. 


 


                                                
5 The most telling example of this type of product is the replacement guarantee, a product created by car 
dealers under which they undertake, in the event of theft or total loss of a vehicle, to replace it with a new 
one.  
6 See especially Internationale v. Bureau des services financiers, AZ-50166438 C.S. 500-05-073976-027, 
February 25, 2003, Assomption v. Autorité des marchés financiers, AZ-50329251, C.S. 200-17-005298-047, 
August 3, 2005 reversed by the Court of Appeal (2007 QCCA 1062) June 27, 2007, Boudreau v. Caisse 
populaire, AZ-50324320 C.S. 755-05-001926-029, July 19, 2005 and Bonin v. Picard, AZ-50257331 C.S. 
700-05-011316-019, June 11, 2004. 
7 O.C. 1039-99, 1999 G.O. 2, 2930 
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Section 13 reads as follows: 


A representative must fully and objectively explain to 
his client or any potential client the type, advantages 
and disadvantages of the product or service that he is 
proposing to him and must refrain from giving 
information that may be inaccurate or incomplete. 


Accordingly, section 14 obliges the representative to provide a 


client with the explanations needed to understand or assess the 


product or services offered or rendered by him. Finally, section 16 


provides that: 


No representative may, by whatever means, make 
statements that are incomplete, false, deceptive or 
liable to mislead.  


Section 28 of the Act stipulates that: 


Insurance representatives must, before making an 
insurance contract, describe the proposed product to 
the client in relation to the needs identified and 
specify the nature of the coverage offered. 


Insurance representatives must also indicate clearly 
to the client any particular exclusion of coverage, if 
any, having regard to the needs identified and provide 
the client with the required explanations regarding 
such exclusions. 


Although they are an important means of ensuring the protection 


of the public, these ethical requirements apply solely to 


representatives who hold a certificate issued by the Autorité des 


marchés financiers (“the Authority”), but do not apply to those 


involved in ISI. 


Although the Chamber is of the view that it is imperative not to 


marginalize the primary regime because it offers better protection 


for the public, the Chamber is of the view that the provisions of the 


Act regarding ISI could contain certain guidelines to cover 


situations where it would be acceptable to provide for a regime of 


exception. The provisions of the Act in this respect establish a 


series of requirements that insurers and distributors must abide 


by.  


In particular, insurers must prepare and provide a distributor with a 


distribution guide containing a description of the product offered, 
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the nature of the guarantee and the exclusions from the 


guarantee8. This distribution guide must be drafted and presented 


in accordance with the regulatory requirements of the Regulation 


respecting distribution without a representative9 (“Regulation on 


distribution”).  The guide is submitted to the Authority for review10. 


The distributors and the individuals who are called upon to sell the 


insurance products, as applicable, under the regime of exception, 


must also fulfil duties as to the disclosure of information. Thus, 


they must describe to the client the proposed product, define the 


nature of the guarantee and state clearly all exclusions from the 


guarantee11. Moreover, they must deliver a copy of the distribution 


guide to the client before the sale or enrolment is completed12. 


Section 436 of the Act establishes the liability of the distributor 


with regard to any prejudice incurred by a client who has not been 


given the requisite information. 


 


1.1.2 Should insurers be required to assess eligibility for coverage 


more extensively, and how long should insurers have to 


assess eligibility? 


In addition to it being difficult for a consumer to determine on his 


own whether the product offered to him is appropriate, the 


Chamber is of the view that the eligibility for coverage of a 


consumer should ideally be assessed by the insurer beforehand 


and not by the consumer himself.  


Given the difficulty for a consumer to have access in certain cases 


to the master contract and given the complexity of understanding 


the details contained in the exclusions, limitations and restrictions, 
                                                
8 Supra note 1, s. 410-411. 
9 Supra note 4. 
10 Supra note 1, s. 414-416.  Since March 28, 2008, the Authority requires, based on the “file and 
use” concept, that insurers provide along with their distribution guide a statement of compliance attesting 
that the guide meets applicable legal and regulatory requirements. The distribution guide is deemed to be in 
compliance which enables insurers to immediately offer their products. The Authority will give a summary 
review to the documents submitted. See the Authority’s bulletin of March 28, 2008, vol. 5, no. 12, pages 23 
et seq.   
11 Supra note 1, s. 431, para. 1-2. 
12 Supra note 1, s. 435. 
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the Chamber believes that it would be appropriate to impose 


additional obligations on insurers with respect to eligibility for 


coverage. Such obligations would relieve consumers of ISI of the 


burden of assessing their eligibility for coverage on their own. 


Moreover, provincial regulatory authorities could conduct a 


campaign to raise the awareness as well as the accountability of 


the consumer of this type of product. 


In addition, post-claim underwriting (“PCU”) hardly promotes the 


protection of consumers of ISI as it may lead to gaps in coverage 


if the insurer cancels the insurance contract ab initio.  In this case, 


a consumer who finds himself without coverage could have 


difficulty in obtaining new insurance if, for example, since the time 


the initial policy was issued, his insurability has changed. 


For all these reasons, the Chamber is of the view that it would be 


appropriate to set a reasonable time period during which the 


insurer, while it is assessing the eligibility of the consumer, must 


provide evidence of temporary coverage. For instance, a period of 


60 to 90 days from the signature of the insurance application 


could be considered. The temporary coverage could end on the 


date the consumer receives written notice from the insurer to the 


effect that it has refused to cover the risk.  


The Chamber agrees that such a process is more burdensome for 


insurers, but it certainly better protects the public. 


 
 


1.1.3 If post-claim underwriting was deemed acceptable in specific 


situations, how should consumers be informed of it? 


According to the Chamber, PCU cannot be deemed acceptable in 


cases where the insurance of persons covers a significant risk 


because of the potentially harmful impact that could result from a 


gap in coverage. 
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That being said, in cases of minimal risk where it could be 


deemed on an exceptional basis acceptable to use PCU, insurers 


could be required to include in their distribution guide, as well as in 


their insurance application form, a warning explaining PCU and its 


potential impact. For example, the distributor could be obliged, as 


part of the disclosure obligation mentioned above, to explain to the 


consumer what PCU entails.  Consequently, the insurer would 


have to see that the distributors of the insurance products are 


properly trained with respect to those products where PCU could 


be used. 


 


1.1.4 How should exclusions, restrictions and limitations (“ERLs”) 


applicable to group insurance policies be disclosed to 


consumers? 


As with our suggestion regarding the use of PDU, we are of the 


view that a clear, detailed and specific description of the ERLs in 


the distribution guide of the insurer would better inform 


consumers. It could be required that the distributor read, with the 


consumer, the ERLs and obtain his signature attesting that they 


were explained to him. Section 431, paragraph 2 of the Act 


provides that the person distributing the product must clearly 


explain the exclusions under the guarantee to enable the client to 


decide whether he is in a situation of exclusion under the 


guarantee. We feel that this requirement is justified since simply 


handing out the distribution guide is not sufficient if it is not 


accompanied by proper explanations provided by an individual 


duly trained to do so.   


1.2 Other comments of the Chamber 


The Chamber would like to add some comments regarding the situation 


where the proposal of an incidental product by a seller brings about the 


replacement of an existing contract of a client. 
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These sellers are not obliged to make a comparison between the 


suggested product and the product held by the consumer and they are not 


obliged to question the consumer about the contents of his insurance 


portfolio13. In this context, the consumer could lose vested rights acquired 


under the insurance policies he already holds. 


Therefore, we are of the view that the ISI regime could put in place 


obligations aimed at overseeing the replacement of existing policies, so 


as to reduce possible risks for the public. 


2 MANAGING POTENTIAL CONFLICTS OF INTEREST  


2.1 Questions of the Working Group  


2.1.1 What is the most effective way to disclose any potential 


conflicts of interest? 


There is a conflict of interest when an individual is in a position 


where he may or must choose between his personal interest or 


that of an entity with which he has a relationship and the interest 


of his clients.   


As part of the primary regime applicable to certified 


representatives, certain provisions regulate the management of 


conflicts of interest originating from various sources. We could 


look to provisions based on principles (“principle-based”) in order 


to introduce their gist in the management of potential conflicts of 


interest in ISI.  


To that end, section 18 of the Chamber’s Code of Ethics provides 


that: 


A representative must, in the practice of his 
profession, always remain independent and avoid any 
conflict of interest.  


Section 20 goes on to state that: 


A representative must be objective when his client or 
any potential client asks him for information. He must 
express opinions and make recommendations 


                                                
13 Certified representatives are subject to statutory obligations as regards the notice of replacement. We 
refer you to sections 18 et seq. of the Regulation respecting the pursuit of activities as a representative  
(c. D-9.2, r. 1.3). 
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objectively and impartially, without considering his 
personal interest. 


In addition, the Act establishes requirements as to the disclosure 


of conflicts of interest that certified insurance representatives must 


satisfy. Section 26 of the Act stipulates that: 


Insurance representatives must, when placing a risk 
with an insurer with which they have, or with which the 
independent partnership or firm for which they act has, a 
business relationship, disclose that relationship to the 
person with whom they are transacting business. 


Any direct or indirect interest held by an insurer in the 
ownership of a firm or held by a firm in the ownership of 
an insurer, and the granting by an insurer of any benefit 
or other interest determined by regulation, constitutes a 
business relationship. 


Similarly, section 32 of the Act provides that: 


Insurance representatives acting for a firm that is an 
insurer or that is bound by an exclusive contract with a 
single insurer must disclose that fact to the person with 
whom they are transacting business. 


However, the Quebec regime is not that demanding in connection 


with distributions without a representative. In fact, only 


section 431, paragraph 3 and section 433 of the Act establish 


requirements, but these requirements are limited to the disclosure 


of remuneration. There is no provision stipulating that an individual 


selling incidental insurance should avoid conflicts of interest with 


his client. 


Paragraph 3 of section 431 of the Act reads as follows: 


The person distributing the product must also, if the 
remuneration received by the distributor for the sale for 
the product exceeds 30% of its sale price, disclose that 
remuneration to the client. 


Along the same line, section 433 of the Act provides that: 


A distributor offering more than one insurance product 
for the same goods must disclose to the client the 
remuneration paid by the insurer for the sale of each 
insurance product. 


The Chamber is of the view that, in the case of products and 


services for which a regime of exception specific to ISI is deemed 
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acceptable, the mere existence of obligations such as those found 


in section 431, paragraph 3, and section 433 of the Act is not 


sufficient nor will it afford adequate protection to consumers of this 


type of products. Provisions like those of sections 18 and 20 of the 


Chamber’s Code of Ethics and sections 26 and 32 of the Act could 


be made applicable to distributors of ISI. 


2.2 Other comments of the Chamber 


The Chamber is concerned with respect to a current practice among 


incidental sellers that gives rise to conflicts of interest between the 


interests of consumers and those of the incidental sellers.  


The premiums for incidental insurance paid, for example when a vehicle 


is purchased, are, if the consumer so wishes, added to the capital and 


then financed in the same way as the capital itself. In the case where the 


property to which the insurance is attached is sold before the financing 


term has ended, consumers forget, more often than not, to recover the 


premiums paid in advance. The distributors and their sellers are not 


inclined to inform consumers about this fact, since they get to keep the 


acquired commissions. 


We are of the view that clear disclosure obligations, both at the time the 


property is purchased and at the time it is resold, could promote the 


adequate management of conflicts of interest and give consumers a 


better understanding of their rights and the insurance products they 


purchase. 


3 ROLE AND RESPONSIBILITIES OF INCIDENTAL SELLERS AND INSURERS  


3.1 Questions of the Working Group   


3.1.1 What is the most effective mechanism for ensuring an 


appropriate level of product knowledge by sellers?  


In Quebec, representatives in insurance of persons subject to the 


primary regulatory regime have the responsibility and the 


obligation to keep current their knowledge and skills in the 


different subjects related to their practice, and especially in 
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compliance matters. These obligations are set out in the 


Regulation of the Chambre de la sécurité financière respecting 


compulsory professional development14 (“Regulation governing 


compulsory professional development”). 


The regime of exception for distribution without a representative 


found in the Act does not provide for any training requirements to 


enable entry into the business nor any ongoing training 


requirements for the distributors and the individuals to whom they 


entrust the distribution of insurance products. The Act contains 


only a few provisions, insufficient in our eyes, intended for insurers 


and distributors and aimed at ensuring that the above-mentioned 


persons have sufficient knowledge of the incidental insurance 


products that they sell. Section 420 of the Act stipulates: 


Depending on the complexity of the product concerned, 
the insurer must, in addition to preparing a distribution 
guide, take all other appropriate steps to ensure that its 
distributors are sufficiently familiar with the product. 


Under section 421 of the Act, the insurer must also maintain a 


« consultation service to answer any inquiries from a distributor or from a 


client concerning the distribution guide ». 


Similarly, section 429 of the Act, intended for distributors, 


provides: 


A distributor must, before offering an insurance product, 
take all necessary steps to ensure that every person 
responsible for distributing the product is sufficiently 
familiar with the distribution guide relating to the 
product. 


The problem with these provisions is that they limit the obligations 


to a good understanding of the distribution guide. Although a good 


understanding of the product by the distributor and the persons it 


appoints is a vital and essential component of consumer 


protection, we are of the view that the skills of the individuals 


involved in ISI should be more developed. The abilities, skills and 


knowledge needed to determine the needs of the client are also, if 


                                                
14 O.C. 1010 – 2006, 2006 G.O. 2,3580 
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not more so, essential to the selection of an insurance product 


that suits those needs15. 


For this reason, we are of the view that to better protect the public, 


initial basic training should be provided covering at least the FNA, 


compliance and ethics and should be made compulsory for ISI.  


Without making this training as comprehensive as the one certified 


representatives in insurance of persons must undergo in Quebec, 


it could be desirable to require a regular updating of basic 


knowledge. Such a training program could be provided by 


provincial insurance regulators or by the insurers themselves. In 


the latter case, the insurers could be called upon to have the 


contents of these training programs approved by the relevant 


regulatory entity. 


 
 


3.1.2 Are consumers in a position to be adequately informed about 


their decision to purchase ISI products? Consumers may rely 


on information provided by ISI sellers to make these 


decisions. What form of regulatory environment would be the 


most appropriate to enforce acceptable standards of 


practice? 


As stated above, we are of the view that the complexity of life, 


health and loss of employment insurance products requires that 


the client be able to benefit from an analysis of his needs as well 


as having access to sound advice given by a person who holds a 


certificate, who is properly trained and whose actions are 


governed by recognized ethical standards. Certification allows for 


greater protection for the public and allows the public to have a 


recourse if necessary, such as discipline by peers, 


indemnification, mediation, etc. 


                                                
15 In Quebec, certified representatives in insurance of persons must do a written FNA and justify the 
products and services offered and sold to the client. 
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Cases where the primary regime could be set aside are, as 


practice has shown, exceptional and should only pertain to simple, 


very specific products which serve to satisfy an ad hoc insurance 


need presenting a negligible risk. In this sense, it could be 


appropriate to establish a series of criteria that a product must 


meet before it is distributed outside of the primary regime.  


Moreover, for ISI cases where the regime of exception would 


apply, it may be pertinent to assess the possibility to adapt the 


rules to allow for the presence, at commercial establishments, of a 


certified representative responsible for the underwriting of 


products. Such representative could, for example, act through the 


contract administrator. Moreover, this administrator could be made 


subject to some additional obligations. These additional 


obligations could, for example, be based upon the responsibilities 


borne by firms which are duly registered under the Act. This 


evaluation will have to balance and consider the risks of conflicts 


of interest that could occur. We refer you to the solutions 


proposed by the Chamber in its brief on the distribution of 


insurance products by car dealerships16. In this brief, we 


expressed the opinion that registering car dealerships as 


insurance firms was not advisable given the risks of conflicts of 


interest and tied selling that could arise.   


Finally, we wish to point out that a regulatory framework such as 


that specified in sections 408 et seq. of the Act provide minimal 


protection for consumers and should serve as a starting point for 


any related regulatory initiatives. Most of these provisions, if not 


complied with, result in penal sanctions such as fines. Although 


these sanctions could constitute a means of regulation, they are 


not a means of prevention or improvement of the skills of those 


involved in ISI. We are of the view, as mentioned earlier, that a 


regime based on defined skills and ethics such as the one which 


governs duly certified representatives, provides adequate 


                                                
16 The pertinent comments can be found on pages 5 to 9 of this brief, online: «  www.chambresf.com ». 
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protection of consumers of complex incidental insurance products 


that cover risks which are not negligible. 


 
 


3.1.3 Should ISI sellers be subject to supervision by the insurers? 


If not, by whom? 


The supervision of individuals who sell ISI should be carried out in 


a concerted manner by the insurers and the 


dealerships-distributors, all under the supervision of the relevant 


provincial regulatory entities. 


For instance, insofar as we are suggesting the implementation of 


a minimal basic training requirement for persons working under a 


regime of exception for ISI, insurers could be required to develop 


training programs that distributors will have to provide to these 


individuals. Thus, insurers would be obliged to get approval from 


the regulatory entities for the training content and to provide 


appropriate training to their distributors who in turn would be 


obliged to provide such training to their ISI sellers. Finally, if 


insurers use the services of contract administrators17, we are of 


the view that these contract administrators should bear some 


responsibility with respect to the supervision of ISI sellers. 


4 AVAILABILITY OF STATISTICAL INFORMATION 


4.1 Questions of the Working Group  


4.1.1 What is the best way for insurers to report information 


pertaining specifically to ISI? 


The Chamber agrees with the Working Group that gathering 


statistical information on ISI is pertinent and desirable. 


Use could be made of the managers of insurers as well as of ISI 


distributors in this regard.   


                                                
17 In Quebec, Vision Avant-Garde, Préloc, MécaGroupe, Voyer Marketing and HPS are some of 
the companies offering ISI contract administration services. 
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However, we leave it to the insurers who are mainly concerned 


with the issue to suggest to you the best ways of collecting this 


information.  


4.1.2 What challenges would insurers face in having to comply 


with a new reporting requirement pertaining specifically to 


ISI? 


We defer to the insurers since they are better able to answer the 


question of the Working Group. 


 


CONCLUSION 


As stated throughout this brief, the Chamber is of the view that appropriate consumer 


protection is achieved first and foremost through the primary regime which governs the 


distribution of insurance products and that it would be unwise to broaden, by regulatory 


means, the regime of exception. This position is justified, by among other things, the fact 


that in Quebec, despite the existence of a legislative framework for ISI, ongoing activities 


in this sector have led to uncertainty and abuses.   


It would be advantageous to carry out an assessment of the products involved to 


determine whether it is appropriate for the protection of the public that these products be 


governed by a regime of exception for ISI. We suggest the creation of a working group 


which would be entrusted to make such an assessment together with the relevant 


regulatory entities.  


For these products, a regulatory regime which offers increased guarantees of protection 


for consumers would be desirable. Thus, we are of the view that such a regime could be 


based upon the primary regime, namely as regards disclosure obligations, the 


management of conflicts of interest and the acquisition of the required knowledge and 


skills. The success of the primary regime that we have witnessed when carrying out our 


mission allows us to believe that a regime based on it can only be beneficial for the 


protection of the public. 
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La Chambre de la sécurité financière (« la Chambre ») est un organisme 


d'autoréglementation (« OAR ») constitué par la Loi sur la distribution de produits et 


services financiers1 (« LDPSF »), qui a pour mission d'assurer la protection du public en 


maintenant la discipline et en veillant à la formation et à la déontologie de ses quelques 


31 000 membres dûment certifiés œuvrant dans les disciplines de l'assurance de 


personnes, l’assurance collective de personnes, du courtage en épargne collective, de 


la planification financière et du courtage en plan de bourses d'études et en contrats 


d'investissements. 


Dans son rôle de protection du public, la Chambre encadre la conduite de ses membres 


dans leurs activités d'offre, de conseil et de distribution de produits et services financiers 


qu'ils sont autorisés à offrir. Elle veille également, pour les mêmes raisons, à 


l’amélioration continue de leurs connaissances2. 


La Chambre est heureuse de répondre à l'invitation qui lui a été faite par le Conseil 


canadien des responsables de la réglementation d’assurance (« CCRRA ») et les 


Organismes de réglementation des services d’assurance canadiens (« CISRO ») de 


participer à la présente consultation concernant la vente d’assurance accessoire 


(« VAA »).   


Considérant que la VAA peut consister en des produits d’assurance de dommages ou 


d’assurance de personnes, les éléments de réponse que suggérera la Chambre aux 


questions soumises par le Groupe de travail seront axés sur les produits de VAA se 


rapportant à l’assurance de personnes3 et seront inspirés du régime 


d’autoréglementation que la Chambre a comme mission d’appliquer et du régime 


législatif en place au Québec. 


INTRODUCTION 


Au Québec, la législation contient déjà des dispositions relatives à l’encadrement de la 


VAA ou « distribution sans représentant ».  En effet, les articles 408 et suivants de la 


                                                 
1 L.R.Q., c. D-9.2 
2 Mais non à l’égard des planificateurs financiers. 
3 La Chambre tient à souligner au Groupe de travail qu’elle a déjà pris position en la matière à l’occasion 
d’une consultation publique de l’Autorité des marchés financiers relative à la vente de produits d’assurance 
par les concessionnaires automobiles.  Le mémoire présenté par la Chambre à l’Autorité est disponible sur 
le site Internet de la Chambre au www.chambresf.com . 
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LDPSF et le Règlement sur la distribution sans représentant4 établissent les balises de 


ce type de distribution. 


Ce régime législatif constitue l’exception puisque pour l’essentiel, le régime primaire 


prévoit que la distribution de produits d’assurance doit se faire par le biais de 


représentants dûment certifiés. La distribution sans représentant est un mode de 


distribution qui doit demeurer exceptionnel et se limiter à des produits spécifiques s’y 


prêtant et pour lesquels les risques de préjudice à l’endroit des consommateurs sont 


minimes.  D’ailleurs, la Chambre est d’avis que la certification de représentants et ses 


pendants (formation continue obligatoire, inspection, déontologie, etc.) constituent le 


moyen le mieux à même de favoriser la protection du public consommateur de ce type 


de produits d’assurance.  Ceci est d’autant plus vrai dans le contexte actuel où les 


entreprises commerciales tendent à contourner la législation québécoise afin de vendre 


directement des produits s’apparentant à de l’assurance, contournant ainsi l’obligation 


de certification5.  De plus, la jurisprudence québécoise des dernières années témoigne 


de l’incertitude entourant le concept de VAA ou de distribution sans représentant6. 


1. EXCLUSIONS, RESTRICTIONS ET LIMITATIONS (« ERL ») 


1.1 Questions du groupe de travail 


1.1.1 À part le formulaire de demande, y a-t-il d’autres moyens 
d’assurer une divulgation adéquate au consommateur des 
renseignements pertinents? 


Au Québec, dans le cadre du régime primaire, c’est-à-dire le 


régime en vertu duquel la détention d’un certificat est nécessaire 


afin de procéder à la distribution de produits d’assurance, les 


représentants en assurance de personnes doivent, à titre de 


membres de la Chambre, respecter les normes déontologiques 


prévues au Code de déontologie de la Chambre de la sécurité 


                                                 
4 1998, c. 37, a. 210 
5 L’exemple le plus évocateur de ce type de produits est la garantie de remplacement, un produit créé par 
les concessionnaires automobiles et aux termes de laquelle ces derniers s’engagent, en cas de vol ou perte 
totale d’un véhicule, à le remplacer par un neuf. 
6 Voir notamment L’Internationale c. Bureau des services financiers, AZ-50166438 C.S. 500-05-073976-027, 
le 25 février 2003, Assomption c. Autorité des marchés financiers, AZ-50329251, C.S. 200-17-005298-047, 
le 3 août 2005 renversé par la Cour d’Appel (2007 QCCA 1062) le 27 juin 2007, Boudreau c. Caisse 
populaire, AZ-50324320 C.S. 755-05-001926-029, le 19 juillet 2005 et Bonin c. Picard, AZ-50257331 C.S. 
700-05-011316-019, le 11 juin 2004. 
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financière7 (« Code de déontologie ») et à la LDPSF.  Ces 


instruments législatifs contiennent des dispositions relatives à la 


divulgation d’information.  Entre autres, l’article 12 prévoit que : 


« Le représentant doit agir envers son client ou tout 
client éventuel avec probité et en conseiller 
consciencieux, notamment en lui donnant tous les 
renseignements qui pourraient être nécessaires ou 
utiles.  Il doit accomplir les démarches raisonnables 
afin de bien conseiller son client. » 


L’article 13 se lit ainsi : 


« Le représentant doit exposer à son client ou à tout 
client éventuel, de façon complète et objective, la 
nature, les avantages et les inconvénients du produit 
ou du service qu’il lui propose et s’abstenir de donner 
des renseignements qui seraient inexacts ou 
incomplets. » 


L’article 14 oblige donc le représentant à fournir à son client les 


explications nécessaires à la compréhension ou à l’appréciation 


du produit ou des services qu’il lui propose ou lui rend.  


Finalement, l’article 16 prévoit que : 


« Nul représentant ne peut faire, par quelque moyen 
que ce soit, des déclarations ou des représentations 
incomplètes, fausses, trompeuses ou susceptibles 
d’induire en erreur. » 


La LDPSF quant à elle, à son article 28, précise que : 


« Un représentant en assurance doit, avant la 
conclusion d’un contrat d’assurance, décrire le produit 
proposé au client en relation avec les besoins 
identifiés et lui préciser la nature de la garantie 
offerte. 


Il doit, de plus, indiquer clairement au client les 
exclusions de garantie particulières compte tenu des 
besoins identifiés, s’il en est, et lui fournir les 
explications requises sur ces exclusions. » 


Bien qu’elles constituent un moyen appréciable d’assurer la 


protection du public, ces exigences déontologiques s’appliquent 


uniquement aux représentants détenteurs d’un certificat émis par 


                                                 
7 C. D-9.2, r. 1.01 
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l’Autorité des marchés financiers (« l’Autorité ») et non aux 


personnes impliquées dans la VAA. 


Bien que la Chambre soit d’avis qu’il est primordial de ne pas 


marginaliser ce régime primaire parce qu’il offre une meilleure 


protection pour le public, elle est d’avis que les dispositions de la 


LDPSF relatives à la VAA pourraient contenir certains éléments 


de réponse pour les situations où il serait acceptable d’avoir 


recours au régime d’exception.  Les dispositions de la LDPSF en 


cette matière établissent une série d’obligations que doivent 


respecter les assureurs et les distributeurs. 


Les assureurs doivent notamment voir à la préparation et à la 


remise aux distributeurs d’un guide de distribution contenant une 


description du produit offert, la nature de la garantie et les 


exclusions de garantie8.  Ce guide de distribution doit être rédigé 


et présenté conformément aux normes réglementaires prévues au 


Règlement sur la distribution sans représentant9 (« Règlement sur 


la distribution »).  Le guide est soumis au droit de regard de 


l’Autorité10. 


Les distributeurs et les personnes à qui ils confient la tâche de 


vendre les produits d’assurance, le cas échéant, se voient eux 


aussi, au titre de ce régime d’exception, imposer des obligations 


en matière de divulgation d’information.  Ainsi, ils doivent décrire 


au client le produit proposé, préciser la nature de la garantie 


offerte et lui indiquer clairement les exclusions de garantie11.  Ils 


doivent de plus, préalablement à la vente ou l’adhésion, remettre 


au client une copie du guide de distribution12.  L’article 436 LDPSF 


établit la responsabilité du distributeur à l’égard de tout préjudice 


                                                 
8 Articles 410 et 411 LDPSF 
9 1998, c. 37, a. 210 
10 Articles 414, 415 et 416 LDPSF.  Depuis le 28 mars 2008, l’Autorité exige, sur la base du concept « file 
and use », que les assureurs remettre avec leur guide de distribution un cahier de conformité attestant que 
ce guide répond aux exigences légales et réglementaires applicables.  Le guide de distribution est présumé 
conforme, ce qui permet aux assureurs d’offrir sans délai leur produit d’assurance.  L’Autorité effectuera  un 
examen sommaire des documents remis.  Voir à ce sujet le Bulletin de l’Autorité du 28 mars 2008, vol. 5, 
no. 12, aux pages 23 et suivantes. 
11 Article 431 alinéas 1 et 2 LDPSF 
12 Article 435 LDPSF 
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subi par un client à qui il n’aurait pas fourni les renseignements 


exigés. 


1.1.2 Est-ce que les assureurs devraient être obligés de valider 
plus rigoureusement l’admissibilité d’un consommateur à 
une protection et de quel délai devraient-ils disposer pour 
évaluer cette admissibilité? 


Outre la difficulté pour le consommateur de déterminer lui-même 


si le produit offert lui convient, la Chambre est d’avis, que 


l’admissibilité d’un consommateur à une protection devrait 


idéalement être faite au préalable par l’assureur et non par le 


consommateur lui-même.  


Considérant les difficultés pour le consommateur d’avoir accès 


dans certains cas au contrat de base et considérant la complexité 


de comprendre les détails contenus dans les clauses 


d’exclusions, de limitations et de restrictions, la Chambre croit qu’il 


serait pertinent que des obligations supplémentaires en matière 


d’admissibilité à la protection soient imposées aux assureurs.  De 


telles obligations permettraient d’éviter que les consommateurs de 


VAA se voient reléguer le fardeau d’évaluer eux-mêmes leur 


admissibilité à la protection.  Par ailleurs, une campagne de 


sensibilisation pourrait être effectuée par les organismes 


d’encadrement provinciaux afin de sensibiliser et de 


responsabiliser les consommateurs de ce type de produits. 


De même, la sélection des risques après sinistre (« SRAS ») peut 


difficilement favoriser la protection du public consommateur de 


VAA en ce qu’elle peut avoir comme effet de causer un découvert 


lorsque les assureurs annulent le contrat d’assurance ab initio.  


Dans un tel cas, le consommateur se retrouvant sans assurance 


pourrait éprouver de la difficulté à souscrire à une nouvelle 


assurance si, par exemple, depuis l’émission de la police initiale, 


son assurabilité a changé. 
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Pour toutes ces raisons, la Chambre est d’avis qu’il serait 


pertinent de fixer un délai raisonnable pendant lequel l’assureur, 


alors qu’il évalue l’admissibilité du consommateur, doit fournir une 


note de couverture temporaire à ce dernier.  À cet effet, un délai 


de 60 à 90 jours courant à compter de la signature de la demande 


d’assurance pourrait être considéré.  La couverture temporaire 


pourrait donc prendre fin à la date de la réception, par le 


consommateur, d’un avis écrit l’informant du refus de l’assureur 


de couvrir le risque. 


La Chambre convient qu’un tel processus est plus exigeant pour 


les assureurs mais est sans contredit plus à même d’assurer la 


protection du public. 


1.1.3 Si la sélection des risques après sinistre était jugée 
acceptable dans certaines situations particulières, comment 
les consommateurs devraient-ils être informés? 


Selon la Chambre, la SRAS ne saurait être jugée acceptable dans 


les cas où l’assurance de personnes a comme objet un risque 


important et ce en raison des impacts potentiellement 


dommageables pouvant découler d’un découvert d’assurance. 


Ceci dit, dans les cas de risques minimes où il pourrait 


exceptionnellement être jugé acceptable d’avoir recours à la 


SRAS, il pourrait être exigé des assureurs que ceux-ci incluent à 


leur guide de distribution, ainsi qu’à leur formulaire de demande 


d’assurance, une mise en garde expliquant la SRAS et ses 


impacts potentiels.  Par exemple, le distributeur pourrait se voir 


imposer l’obligation, dans le cadre de l’obligation de divulgation 


dont il a été question au point précédent, d’expliquer au 


consommateur ce qu’implique la SRAS.  Corolairement, l’assureur 


doit donc s’assurer de former adéquatement les distributeurs des 


produits d’assurance à l’égard desquels il pourrait exercer la 


SRAS. 
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1.1.4 Comment devrait-on informer les consommateurs des 
exclusions, restrictions et limitations (« ERL ») applicables 
aux polices d’assurance collective? 


Dans le même sens que notre suggestion quant à l’utilisation de la 


SRAS, nous sommes d’avis qu’une description claire, détaillée et 


précise des ERL au guide de distribution de l’assureur permettrait 


d’informer davantage les consommateurs.  Il pourrait être requis 


que le distributeur fasse la lecture, avec le consommateur, de ces 


ERL et qu’il obtienne de celui-ci une signature attestant que 


celles-ci lui ont été expliquées.  L’article 431 al. 2 LDPSF prévoit 


d’ailleurs que la personne qui distribue le produit doit indiquer 


« clairement les exclusions de garantie pour permettre au client 


de discerner s’il ne se trouve pas dans une situation d’exclusion ».  


Une telle exigence est selon nous tout à fait justifiée puisque la 


simple remise du guide de distribution n’est pas suffisante si elle 


n’est pas accompagnée d’explications adéquates dispensées par 


une personne dûment formée à le faire. 


1.2 Autres commentaires de la Chambre 


La Chambre tient à ajouter quelques commentaires ayant trait à la 


situation dans laquelle la proposition d’un produit par le vendeur 


d’assurance accessoire a comme effet d’emporter le remplacement d’un 


contrat existant d’un client. 


Ces vendeurs n’ont pas l’obligation d’effectuer une comparaison entre le 


produit suggéré et le produit détenu par le consommateur et ils n’ont pas 


l’obligation de questionner le consommateur sur le contenu de son 


portefeuille d’assurance13.  Dans ce contexte, le consommateur serait 


susceptible de perdre des droits acquis au titre des polices d’assurance 


qu’il détient déjà. 


Ainsi, nous sommes d’avis que le régime de VAA pourrait mettre en place 


des obligations visant à encadrer le remplacement de polices 


                                                 
13 Les représentants certifiés sont soumis à des obligations statutaires en matière de préavis de 
remplacement.  Nous vous référons aux articles 18 et suivants du Règlement sur l’exercice des activités des 
représentants (c. D-9.2, r. 1.3). 
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d’assurance, et ce afin d’atténuer les risques pouvant en découler pour le 


public. 


2 GESTION DES CONFLITS D’INTÉRÊTS POTENTIELS 


2.1 Questions du groupe de travail 


2.1.1 Quelle est la façon la plus efficace de communiquer tout 
conflit d’intérêts potentiels? 


Il y a conflit d'intérêts lorsqu'une personne est dans une position 


où elle peut ou doit choisir entre ses intérêts personnels ou ceux 


d’une entité à qui elle est liée et ceux de ses clients.   


Dans le cadre du régime primaire applicable aux représentants 


certifiés, certaines dispositions viennent encadrer la gestion des 


conflits d’intérêts tirant leur origine de plusieurs sources.  Il nous 


apparaît que l’on pourrait s’inspirer de ces dispositions basées sur 


des principes (« principle-based ») afin d’en importer l’essence 


pour gérer des conflits d’intérêts potentiels en matière de VAA. 


À cet effet, l’article 18 du Code de déontologie de la Chambre 


prévoit que : 


« Le représentant doit, dans l’exercice de ses 
activités, sauvegarder en tout temps son 
indépendance et éviter toute situation où il serait en 
conflit d’intérêts. » 


L’article 20 de ce même code précise que : 


« Le représentant doit faire preuve d’objectivité 
lorsque son client ou tout client éventuel lui demande 
des renseignements.  Il doit porter des jugements et 
formuler des recommandations de façon objective et 
indépendante, sans égard à son gain personnel. » 


Par ailleurs, la LDPSF établit des exigences de divulgation des 


conflits d’intérêts que doivent respecter les représentants en 


assurance détenant un certificat.  Ainsi, l’article 26 LDPSF prévoit 


que : 


« Un représentant en assurance, qui place un risque 
auprès d’un assureur avec lequel il a des liens d’affaires 
ou dont la société autonome ou le cabinet pour lequel il 
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agit a de tels liens, doit les divulguer à la personne avec 
laquelle il transige. 


Constituent des liens d’affaires, tout intérêt direct ou 
indirect qu’un assureur détient dans la propriété d’un 
cabinet ou, inversement, qu’un cabinet détient dans la 
propriété d’un assureur, ainsi que l’octroi par l’assureur 
de tout autre avantage ou de tout autre intérêt 
déterminés par règlement. » 


Dans le même sens, l’article 32 LDPSF prévoit que : 


« Un représentant en assurance qui agit pour le compte 
d’un cabinet qui est un assureur ou d’un cabinet qui est 
lié par contrat d’exclusivité avec un seul assureur doit 
divulguer ce fait à la personne avec laquelle il 
transige. » 


Or, pour la distribution sans représentant, le régime québécois 


n’est pas aussi exigeant.  En effet uniquement les articles 431 al. 


3 et 433 LDPSF établissent des exigences en la matière, mais 


celles-ci se limitent à la divulgation de la rémunération.  Ainsi, 


aucune disposition ne prévoit qu’une personne exerçant une VAA 


doit s’abstenir de se placer dans une situation de conflit d’intérêts 


à l’égard de son client. 


L’article 431 al. 3 LDPSF se lit comme suit : 


« [La personne qui distribue le produit] doit aussi, 
lorsque le distributeur reçoit pour la vente du produit 
une rémunération qui excède 30% de son coût, la 
dévoiler au client. » 


Dans la même lignée, l’article 433 LDPSF prévoit que : 


« Un distributeur qui peut offrir pour un même bien plus 
d’un produit d’assurance doit, lorsqu’il offre un de ces 
produits à un client, lui dévoiler la rémunération que 
l’assureur lui accorde pour la vente de chacun d’eux. » 


La Chambre est d’avis que dans le cas des produits et services 


pour lesquels un régime d’exception propre à la VAA serait jugé 


acceptable, la seule présence d’obligations telles que celles 


contenues aux articles 431 al. 3 et 433 LDPSF n’est pas 


suffisante ni en mesure d’assurer une protection adéquate du 


public consommateur de ce type de produits.  Des dispositions 


telles que celles des articles 18 et 20 du Code de déontologie de 
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la Chambre et des articles 26 et 32 LDPSF pourraient être 


prévues à l’endroit des distributeurs de VAA. 


2.2 Autres commentaires de la Chambre 


La Chambre désire exprime sa crainte par rapport à une pratique ayant 


actuellement cours chez les distributeurs d’assurance accessoire et 


mettant notamment en cause la notion de conflits d’intérêts entre les 


intérêts du consommateur et ceux du vendeur d’assurance accessoire. 


Le paiement par anticipation des primes liées à une assurance 


accessoire, par exemple à l’occasion de l’achat d’un véhicule, sont, si le 


consommateur le désire, ajoutées au capital puis financées au même titre 


que celui-ci.  Dans le cas où le bien auquel l’assurance est afférente est 


vendu avant le terme du financement, le consommateur omet, plus 


souvent qu’autrement, de récupérer les primes payées d’avance.  Les 


distributeurs et leurs vendeurs sont peu enclins à informer le 


consommateur en la matière, puisqu’ils conservent ainsi les commissions 


acquises. 


Nous sommes donc d’avis que des obligations claires de divulgation, tant 


au moment de l’achat du bien qu’au moment de sa revente, pourrait 


favoriser une gestion adéquate des conflits d’intérêts ainsi qu’une 


meilleure compréhension des consommateurs à l’égard de leurs droits et 


des produits qu’ils souscrivent. 


3 RÔLE ET RESPONSABILITÉS DES VENDEURS D’ASSURANCE ACCESSOIRE ET DES 


ASSUREURS 


3.1 Questions du groupe de travail 


3.1.1 Quel est le mécanisme le plus efficace pour faire en sorte que 


les vendeurs aient un niveau approprié de connaissance des 
produits? 


Au Québec, les représentants en assurance de personnes soumis 


au régime primaire d’encadrement ont la responsabilité et 


l’obligation de mettre à jour leurs connaissances et leurs 


compétences dans différentes matières liées à leurs activités 
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professionnelles, et notamment en conformité.  Ces obligations 


sont contenues au Règlement sur la formation continue obligatoire 


de la Chambre de la sécurité financière14 (« Règlement sur la 


formation continue obligatoire »). 


Or, le régime d’exception de la distribution sans représentant 


prévu à la LDPSF ne contient aucune exigence de formation pour 


l’entrée en carrière ni de formation continue pour les distributeurs 


et les personnes à qui ils confient la tâche de distribuer des 


produits d’assurance.  La LDPSF contient seulement certaines 


dispositions, insuffisantes selon nous, adressées aux assureurs et 


aux distributeurs visant à garantir que les personnes 


susmentionnées détiennent des connaissances suffisantes des 


produits d’assurance accessoire offerts pour vendre ceux-ci.  


Ainsi, l’article 420 LDPSF prévoit que : 


« L’assureur doit, compte tenu de la complexité de son 
produit, en plus de préparer un guide, prendre toute 
autre mesure appropriée afin que ses distributeurs en 
aient une bonne connaissance. » 


En vertu de l’article 421 LDPSF, l’assureur doit de plus maintenir 


« un service de consultation pour répondre à toute demande d’un 


distributeur ou d’un client au sujet d’un guide de distribution ». 


Dans le même sens, l’article 429 LDPSF, qui s’adressent aux 


distributeurs, prévoit que : 


« Un distributeur doit, avant d’offrir un produit 
d’assurance, prendre les dispositions nécessaires afin 
que toute personne à qui est confiée la tâche de le 
distribuer, prendre les dispositions nécessaires afin que 
toute personne à qui est confiée la tâche de la distribuer 
ait une bonne connaissance du guide de distribution 
relatif à ce produit. » 


La difficulté avec les articles précités, c’est qu’ils limitent les 


obligations à la bonne connaissance du guide de distribution.  Or, 


bien qu’une bonne connaissance du produit par le distributeur et 


les personnes qu’il désigne soit une composante primordiale et 


                                                 
14 c. D-9.2, r.1.4.02 
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indispensable à la protection du public, nous sommes d’avis que 


les compétences des personnes impliquées dans la VAA se 


doivent d’être plus poussées.  En effet, les habiletés, 


compétences et connaissances permettant d’établir les besoins 


d’un client sont aussi, sinon plus, indispensables à la sélection 


d’un produit d’assurance convenant à ces besoins15. 


C’est pourquoi nous sommes d’avis qu’il serait bénéfique pour la 


protection du public qu’une formation initiale de base traitant à 


tout le moins de l’ABF, de conformité et d’éthique soit rendue 


obligatoire en matière de VAA.   


Sans rendre cette formation aussi exigeante que celle à laquelle 


sont soumis, au Québec, les représentants certifiés en assurance 


de personnes, il pourrait être souhaitable d’exiger une mise à jour 


périodique des connaissances de base.  Ce programme de 


formation pourrait être dispensé par les organismes provinciaux 


responsables de l’encadrement du secteur des assurances ou 


encore, par les assureurs eux-mêmes.  Dans ce dernier cas, les 


assureurs pourraient être appelés à faire approuver le contenu de 


ces formations par les organismes d’encadrement concernés. 


3.1.2 Les consommateurs sont-ils en position d’être adéquatement 
informés en ce qui concerne la décision d’acheter des 
produits de VAA?  Les consommateurs peuvent se fier aux 
renseignements fournis par les vendeurs d’assurance 
accessoire pour prendre ces décisions.  Quel genre de cadre 
réglementaire conviendrait le mieux à l’application de normes 


de pratiques acceptables? 


Comme nous en avons fait état plus avant, nous sommes d’avis 


que la complexité des produits d’assurance sur la vie, santé ou la 


perte d’emploi exige que le client puisse bénéficier d'une analyse 


de besoins, de même qu’un accès à des conseils judicieux, 


                                                 
15 D’ailleurs, les représentants certifiés en assurance de personnes doivent, au Québec, procéder à une 
analyse des besoins financiers (« ABF »), laquelle doit être mise par écrit et justifier les produits et services 
qui seront offerts et vendus au client. 
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donnés par un titulaire de certificat bien formé et dont les actes 


sont régis par des normes déontologies reconnues.  La 


certification permet une protection accrue du public et permet à 


celui-ci de bénéficier des recours qui en découlent tel que la 


discipline par les pairs, l’indemnisation, la médiation etc. 


Les cas pour lesquels le régime primaire pourrait être mis de côté 


sont, tel que la pratique le démontre, exceptionnels et ne 


devraient viser que des produits simples et bien spécifiques, 


répondant notamment à un besoin d’assurance ponctuel pour 


lequel l’impact de la réalisation du risque serait négligeable.  En 


ce sens, il pourrait être pertinent d’établir une série de critères 


devant être respectés par un produit avant qu’il ne soit distribué à 


l’extérieur de l’égide du régime primaire. 


Par ailleurs, il pourrait être convenable, pour les cas d’assurance 


accessoire où le régime d’exception s’appliquerait, d’évaluer la 


possibilité d’aménager les règles de façon à permettre la 


présence, chez les entreprises commerciales, d’un représentant 


certifié responsable de la souscription des produits. Ce 


représentant pourrait, par exemple, agir par l’entremise de 


l’administrateur de contrats. Par ailleurs, cet administrateur de 


contrats pourrait être soumis à certaines obligations 


supplémentaires.  Ces obligations additionnelles, pourraient, par 


exemple, être inspirées des responsabilités qui incombent aux 


cabinets dument inscrits en vertu de la LDPSF.  Cette évaluation 


devra soupeser et prendre en compte les risques de conflits 


d’intérêts qui pourraient survenir.  Nous vous référons à cet effet 


aux pistes de solution proposées par la Chambre dans son 


mémoire relatif à la distribution de produits d’assurance par les 


concessionnaires automobiles16.  Nous y émettions l’opinion que 


l’inscription des commerçants comme cabinet en assurance n’était 


pas souhaitable compte tenu des risques de conflits d’intérêts et 


de ventes liées qui pourraient en découler.   
                                                 
16 Les commentaires pertinents se situent aux pages 5 à 9 de ce mémoire, disponible sur le site Internet de 
la Chambre au www.chambresf.com . 
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Finalement, nous tenons à préciser qu’un encadrement du type de 


celui contenu aux articles 408 et suivants de la LDPSF assure 


une protection minimale pour les consommateurs et devrait 


servir de point de départ à toute initiative réglementaire en la 


matière.  En effet, la plupart de ces dispositions emportent, en 


cas de non-respect, des sanctions de nature pénales telles que 


des amendes.  Bien que de telles sanctions puissent constituer 


un moyen d’encadrement, elles ne permettent pas la prévention et 


l’amélioration des compétences des personnes impliquées dans la 


VAA.  Nous sommes d’avis, tel que nous l’avons mentionné plus 


avant, qu’un régime basé sur la compétence normée et la 


déontologie tel que celui auquel sont soumis les représentants 


dûment certifiés, est mieux à même de favoriser une protection 


adéquate du public consommateur de produits d’assurance 


accessoire complexes et dont les risques qui en sont l’objet ne 


sont pas négligeables. 


3.1.3 Les vendeurs d’assurance accessoire devraient-ils être 


supervisés par les assureurs?  Sinon, par qui devraient-ils 
l’être? 


La supervision des personnes physiques procédant à la VAA 


devrait être effectuée de manière concertée par les assureurs et 


les commerçants-distributeurs, le tout sous le regard des 


organismes d’encadrement provinciaux. 


Par exemple, dans la mesure où nous suggérons la mise en place 


d’une exigence de formation minimale de base pour les 


personnes œuvrant sous le régime d’exception de VAA, il pourrait 


être exigé des assureurs qu’ils développent des programmes de 


formation qui devront être dispensés à ces personnes par le 


distributeur.  Ainsi, les assureurs auraient l’obligation d’obtenir 


l’assentiment des organismes d’encadrement quant au contenu 


de la formation et de former leurs distributeurs en ce sens alors 


que ces derniers auraient l’obligation de la dispenser aux 


personnes à qui ils confient la tâche de vendre les produits 
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d’assurance accessoire. Finalement, dans le cas où les assureurs 


retiennent les services d’administrateurs de contrats17, nous 


sommes d’avis que ces derniers devraient aussi se voir attribuer 


une certaine responsabilité en ce qui a trait à la supervision des 


vendeurs accessoires  


4 DISPONIBILITÉ DES DONNÉES STATISTIQUES 


4.1 Questions du groupe de travail 


4.1.1 Quel est le meilleur moyen pour les assureurs s’ils devaient 
se conformer à de nouvelles exigences de production de 
rapports portant sur la VAA? 


La Chambre convient avec le Groupe de travail que la collecte de 


données statistiques sur la VAA est pertinente et souhaitable.   


Les administrateurs des assureurs ainsi que les distributeurs 


d’assurance accessoire pourraient être mis à profit à ce chapitre. 


Nous laissons toutefois le soin aux assureurs, principaux 


concernés, de vous suggérer les moyens les mieux à même de 


rencontrer les objectifs de collecte. 


4.1.2 Quels problèmes rencontreraient les assureurs s’ils devaient 
se conformer à de nouvelles exigences de production de 
rapports portant spécifiquement sur la VAA? 


Nous faisons ici aussi preuve de déférence face aux assureurs qui 


sont mieux à même de répondre à la question du Groupe de 


travail. 


 


 


 


 


 


                                                 
17 Au Québec, Vision Avant-Garde, Préloc, MécaGroupe, Voyer Marketing et HPS figurent parmi 
les entreprises offrant des services d’administration de contrats d’assurance accessoire. 
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CONCLUSION 


Comme nous en avons fait état au long du présent mémoire, la Chambre est d’avis 


qu’une protection adéquate du public passe avant tout par le régime primaire 


d’encadrement de la distribution des produits d’assurance et qu’il serait inopportun 


d’étendre, par des flexibilités réglementaires, le régime d’exception.  Cette position est 


justifiée entre autre par le fait qu’au Québec, malgré qu’un encadrement législatif soit 


prévu pour la VAA, les activités ayant cours dans ce secteur ont généré des incertitudes 


et des abus. 


Une évaluation des produits visés gagnerait à être effectuée dans le but de déterminer 


s’il est adéquat, pour la protection du public, de les soumettre au régime d’exception de 


la VAA.  Nous suggérons d’ailleurs la création d’un groupe de travail qui aurait comme 


mandat de procéder à une telle évaluation, de concert avec les organismes 


d’encadrement concernés. 


Pour ces cas, un régime d’encadrement offrant des garanties de protection accrues pour 


le public serait souhaitable.  Ainsi, nous sommes d’avis que ce régime pourrait s’inspirer 


du régime primaire, notamment en ce qui a trait aux obligations de divulgation 


d’information, à la gestion des conflits d’intérêts et à l’acquisition des connaissances et 


des compétences requises.  Les succès de ce régime primaire que nous avons pu 


constater dans l’exercice de notre mission nous permettent de croire qu’un régime s’en 


inspirant ne pourrait qu’être bénéfique pour la protection du public. 
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Ms. Danielle Boulet 
Chair 
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5160 Yong Street, Box 85 
17th Floor 
Toronto, Ontario, M2N 6L6 
 
 


Dear Ms. Boulet, 


 


Credit Union Central of Canada (Canadian Central) is writing to provide a credit union system 


perspective on issues raised in the “Incidental Selling of Insurance” consultation document 


jointly issued by the Canadian Council of Insurance Regulators (CCIR) and the Canadian 


Insurance Services Regulatory Organizations (CISRO). 


 


Canadian Central is a federally regulated financial institution that operates as the national 


trade association and finance facility for our shareholders, the provincial credit union centrals 


and, through them, for our 465 affiliated credit unions across Canada. Our credit unions 


employ over 24,000 Canadians, serving their members, who now number over 5 million. At the 


end of the 4th quarter 2007 our credit unions held more that $104.6 billion in assets. 


 


Canadian Central is pleased to have the opportunity to respond to the consultation document 


and some of the issues raised in it. As the trade association for credit unions, Canadian 


Central will be responding from the perspective of sellers of incidental insurance rather than as 


a “manufacturer” of such products.  
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Upon an initial review of the cover letter that accompanied the ISI consultation document, 


Canadian Central was pleased that the consultation was viewed as an  “…information 


gathering exercise” aimed at determining whether consumers are able to make informed 


decisions about the purchase of incidental insurance. Canadian Central agrees that 


considerable analysis into this area is required as currently it is a less understood and under 


researched part of the market. We note that the discussion document acknowledges that most 


jurisdictions do not have a legal definition of ISI and, in part, because of this, a statistical 


portrait of the ISI market is difficult to come by and proxies must be used to assess the scale 


and scope of the market. 1  


 


However, having reviewed the discussion document Canadian Central is concerned that 


despite claims that the consultation paper is an “information gathering exercise” it is, in fact, 


geared to quickly devising regulatory “solutions” to perceived problems in the market. For 


example, the questions on page 10 and 11 of the document focus on the possibility of 


regulating greater disclosure, establishing licensing regimes, setting rate caps for sellers, 


having insurers supervise ISI sellers, and establishing production knowledge standards for 


sellers.  


 
For reasons outlined below, Canadian Central is not supportive of efforts to develop a 
new regulatory regime for the ISI market as, in the current context, it is likely that such a 
regime could produce unintended consequences that are ultimately harmful to 
consumers and other stakeholders. 
  


In particular, Canadian Central finds it disturbing that the consultation document outlines 


possible regulatory “solutions” to perceived problems while at the same time acknowledging an 


absence of comprehensive data in regard to the market. Such detailed knowledge would seem 


to be a necessary requirement to identify problem areas and to appropriately gauge solutions. 


                                                 
1 The Canadian Council of Insurance Regulators and the Canadian Insurance Services Regulatory Organizations. 
(2008) Incidental Selling of Insurance: Consultation Document, p. 2 - 3. 
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For example, the discussion document does not contain any data in regard to the number of 


consumer complaints lodged in relation to the sale and purchase of ISI products, there is no 


breakdown of such complaints into particular issue areas nor is there any data that 


differentiates product delivery channels according to such complaints. It would appear that 


collecting credible data is a necessary first step to substantiate problems in this market.2 


Secondly, such data is a necessary input when considering appropriate responses (whether 


regulatory or not) to problem areas - assuming some are identified. For example, does the 


establishment of a licensing regime (as currently exists in Alberta) reduce consumer 


complaints and is consumer protection truly enhanced in that province? In the absence of 


credible data it is impossible to judge and therefore impossible to support the establishment of 


a licensing regime particularly in light of the costs associated with such a framework.  


 


As indicated above, the questions set out on page 10 and 11 of the document focus on the 


possibility of regulating in a great number of areas including greater disclosure, establishing 


licensing regimes, setting rate caps for sellers, having insurers supervise ISI sellers, and 


establishing production suitability and product knowledge standards for sellers. The scope of 


the measures contemplated in the document appear to signal that the CCIR and CISRO are 


considering the establishment of a regulatory regime analogous to that which applies to 


insurance agents and agencies distributing individual life, accident and sickness, and income 


replacement insurance products. Canadian Central is of the view that efforts to establish 
such a wide-ranging and comprehensive regime for the ISI market are not appropriate 
given the nature of the ISI business3. For example, when credit unions sell incidental 


insurance products they are, of course, doing so as an adjunct to the sale of another non-


insurance product. The selling of incidental insurance products is not core to the business 
                                                 
2 Canadian Central notes that the ISI consultation document and the efforts of the ISI Working Group follow a 
“risk-based approach” to market conduct regulation as set out in the CCIR’s recently released paper An Approach 
to Risk-based Market Conduct Regulation.  In that same document the CCIR notes that a basic precondition of a 
successful risk-based approach to such a regulatory practice is that regulators have a “…fulsome understanding 
of the market and its participants…”  in order for regulators’ actions to be commensurate with risk.  Given the lack 
of general  or, more importantly, finely granulated data in regard to the ISI market it would appear this basic 
precondition has yet to be met.  
3 Of course, credit unions are already extensively regulated financial institutions and these regulations also extend 
into consumer protection measures that include rules against “tied selling” and often restrictions on the sale of 
some insurance products.   







engaged in by credit unions but rather the sale of such products form part of credit union 


efforts to provide our member/customers with a convenient and complementary way to 


manage the potential risks associated with the purchase of a particular financial service 


product. To impose a regulatory framework modeled on a regime intended to govern the core 
activities carried out by insurance agents and agencies would be vastly inappropriate and 


would likely impact the ISI market in two ways:  


 


1. The increased costs associated with the new regulatory regime could – at the very least 
- increase the  price of incidental insurance products for consumers as extra 
compliance costs will be built into the price of delivering the product; and 


 
2. The number of distribution channels for incidental insurance products would likely 


narrow as some sellers leave the market when faced with higher costs. A narrowing of 
distribution channels would make incidental insurance products less available and 
therefore less convenient for purchase by consumers. Of course, fewer distribution 
channels would also reduce competition in the market for incidental insurance.  


 


Canadian Central is not supportive of regulatory initiatives that, in our view,  will likely 
increase the price of incidental insurance products, make them less convenient and, in 
the end, limit consumer choice.  
 


However, Canadian Central could support efforts to assist consumers in making appropriate 


choices in regard to the purchase of incidental insurance products. One way of doing this could 


be to increase the level of meaningful disclosure available to the consumer when they are 


considering purchasing an incidental insurance product. For example, Canadian Central can 


support having insurers, through their associations, adopt plain language disclosure guidelines 


and standards that would be incorporated into contracts for incidental insurance products. The 


use of plain language disclosure is growing in the financial sector and is to be welcomed as a 


means by which consumers can more effectively evaluate their options and choices.  


 
On another front, Canadian Central would also support initiatives that would see insurers, 


through their industry associations, adopt general compensation disclosure practices, for 


example, a disclosure statement identifying that there is compensation being paid to the credit 
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union on the sale of insurance. This is information that is useful to consumers when 


considering the appropriateness of the products they are considering purchasing and would be 


beneficial to consumers if such disclosure became common practice.  


 


To conclude , Canadian Central looks forward to working with the CCIR-CISRO ISI Working 


Group through the remainder of the consultation process and we wish to be included in all 


future discussions in regard to these matters. We  strong believe that caution should be 


exercised when considering moving toward further regulation of the ISI market as the 


unintended consequences of such regulation may ultimately increase the price of the product 


while simultaneously reducing its availability and convenience.  


 


Canadian Central appreciates the opportunity to comment on the issues outlined above. If you 


have any questions please contact Rob Martin (Senior Policy Advisor) in Canadian Central’s 


Government Relations Department (6143 238-6747 ext 327). 


 


Regards 


 


 


 


 


Hugh Scott 


Director, Government Relations 
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Note from CCIR Secretariat: 
 
Mr. Newman’s response included copies of 253 responses (everything posted through 
April 3rd) to the CBC Marketplace story In Denial.  The pages are not reproduced here.  
They are available at http://www.cbc.ca/marketplace/in_denial/.   
 
After the first 15 pages (up to 4:06 pm Feb. 7th), wherein he highlighted many passages, 
Mr. Newman added this note: 


At this point, it’s all to clear that the postings and theme of comments is 
understandably repetitive, thus reinforcing the argument that the government 
needs to intercede and make remedial changes to this business practices and 
reinstall a otherwise lacking confidence that it’s acting in the best interest of 
Ontario’s citizens. 
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PROGRAMS OUTLINE 
 
1. Encompass Home Warranty Product  


 
This product is not group insurance nor is it incidental to any credit insurance offering.  It is offered 
as an insurance product to meet provincial regulatory requirements of Alberta and Saskatchewan. 


 
– Encompass Home Warranty is an insurance program designed to cover breakdowns in an insured’s 


home systems (i.e. furnace, central air/heating, hot water tank and certain types of plumbing and 
electrical malfunctions). 


 
– The client is offered this program at the time of their acquisition of a mortgage from a participating 


mortgage provider. They are accepted for this product when they are approved for and complete their 
mortgage transaction. When they receive their mortgage commitment letter, complete details are 
provided which explain in detail the insurance product and related fees.  The commitment letter gives the 
client the option to decline the insurance if they do not wish to receive it.  


 The first year is offered free to the client; from the 13th month onwards there is a premium charged 
for the insurance. The mortgage lender pays the applicable insurance premium in the first 12 
months; 


 The client receives a reminder about concerning the commencement of premium payments 60 days 
prior to their first12 month free coverage period ending; 


 After the first year the program will cost the insured client $15.95 (plus taxes) per month (this is 
explained when they sign up for the insurance coverage). The premium amount is added on to their 
mortgage payment and is collected by the mortgage provider and remitted to the insurer; 


 The premium payment is identified on their mortgage statement as well as their annual and/or 
semi-annual statements. 


 
– If the client experiences a problem with one of their covered systems they call into our help line and, 


depending on language requirements, are transferred to the appropriate Echelon claims personnel who 
handles the claim and dispatches repair personnel to diagnose and effect repair. 


 This bilingual claims service is offered 24/7; 
 The program deductible is $50 per claim; 
 Should the repair personnel be unsure as to whether coverage will be provided under the program 


they will call our claims department for coverage verification; 
 Should the repair not be covered under the program the client will still be able to have our repair 


personnel repair their system at our preferred rates. 
 


– If the client has a question regarding the coverage, they can use the toll-free number provided to access 
our inquiry line (Monday to Friday 8:30 am to 4:30 pm EST) which is run by the Niche Products Division 
of Echelon. 


 
2. Heavy Equipment Extended Warranty Product  


This product is not group insurance nor is it incidental to any credit insurance offering.  It is offered 
as an insurance product to meet provincial regulatory requirements of British Columbia, Alberta and 
Saskatchewan. 


 
– The Echelon Heavy Equipment Extended Warranty is an insurance policy designed to cover mechanical 


breakdown of the insured heavy equipment.  It is primarily offered on construction equipment although 
agricultural equipment is also eligible for coverage. 


 
 The client is offered the coverage by equipment dealer on the new or used equipment at the time of 


purchase.  Acceptance is voluntary the customer can decline to purchase the insurance coverage. 
The premium is dependent on the type of equipment, and the coverage and term selected.  
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– If the client experiences a problem with their covered equipment it is returned to the selling dealer or 
equivalent repair facility who will in turn call into our designated adjusting firm to determine if the 
required parts and labour costs are covered.  


 This bilingual claims service is offered 24/7; 
 The program deductible varies based on the coverage selected; 


 
EXCLUSIONS, RESTRICTIONS AND LIMITATIONS 
 
1. Other than through the application form, are there other ways to ensure adequate consumer 


disclosure?   
 
We believe that an appropriately worded application which directs the consumer to read the policy wording 
should serve as sufficient disclosure.  The policy wording should be in “plain language”.  Brochures and 
summaries of information should only be provided when either ERLs are specifically mentioned or when the 
brochure discloses that coverage is subject to ERLs, which form a part of the policy wording.  The free-look 
periods are an additional measure to ensure that the consumer has ample time to review the wording and cancel 
the coverage should they change their mind after reviewing the policy wording. 


 
2. Should insurers be required to assess eligibility for coverage more extensively, and how long should 


insurers have to assess eligibility?   
 
Eligibility assessment is dependent on the type of policy being applied for.  In terms of the warranty products that 
Echelon provides, which fall under the ISI category, eligibility is determined at the time of application. 


 
3. If post-claim underwriting was deemed acceptable in specific situations, how should consumers be 


informed of it? 
 
Consumers should be made aware of post claim underwriting at the time of application.  We would advise that it 
form a part of the application for which the consumer must initial to indicate their understanding that it may be 
performed. 


 
4. How should ERLs applicable to group insurance policies be disclosed to consumers?    


 
ERLs should be disclosed to group insurance consumers via policy wordings or detailed benefit booklets.  The 
group insured should receive all ERLs included and should be provided with a policy wording upon request. 
 


MANAGING POTENTIAL CONFLICTS OF INTEREST 
 
5. What is the most effective way to disclose any potential conflicts of interest? 


 
Should an ISI distributor have a conflict of interest, it should be disclosed to the consumer in the application 
disclosure section for which the consumer is required to sign.   
 
Insurance companies provide their net rates to ISI distributors and it is up to the distributor to charge an 
appropriate mark-up.  It should not be at the sole discretion of the insurer to decide what a reasonable mark-up 
would be, and we do not believe that this constitutes a conflict of interest between the consumer and the 
distributor.  The mark-up should be discussed with both the insurer and the distributor to ensure that a fair and 
appropriate mark-up is offered to the consumer. 


 
ROLE AND RESPONSIBILITIES OF INCIDENTAL SELLERS AND INSURERS 
 
6. What is the most effective mechanism for ensuring an appropriate level of product knowledge by 


sellers? 
 
We would recommend that ISI products should be structured so that the distributor training is not overly 
complicated or lengthy.  We do feel that for ISI, the distributor’s role should be limited to that of acting as a 
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conduit for product information provided by the Insurer.  The Insurer should in turn, allocate the resources and 
tools that are required to effectively respond to consumer enquiries (on the phone, via a website, etc.) 


 
7. Are consumers in a position to be adequately informed about their decision to purchase ISI products? 


Consumers may rely on information provided by ISI sellers to make these decisions. What form of 
regulatory environment would be the most appropriate to enforce acceptable standards of practice? 
 
For the ISI products that Echelon provides, we feel that the consumers are well informed regarding their 
purchases.  Consumers should be able to rely on the distributors to make their decisions, which is why they 
should be closely supervised by the sponsoring insurance company.  We feel the type of regulatory environment 
most appropriate to enforce acceptable standards of practice would be disclosure guidelines for ISI distributors. 


 
8. Should ISI sellers be subject to supervision by the insurers? If not, by whom? 


 
Yes, ISI sellers should be subject to supervision by their Insurers. 


 
AVAILABILITY OF STATISTICAL INFORMATION 
 
9. What is the best way for insurers to report information pertaining specifically to ISI? 


 
We feel that the Insurance Acts adequately address mandatory reporting.  We feel it would be overly 
cumbersome to expect insurance companies to routinely report statistics to the regulators on ISI products. 
 


10. What challenges would insurers face in having to comply with a new reporting requirement pertaining 
specifically to ISI? 
 
We feel that should reporting be required, it should be limited to lists of distributors who sell the ISI products and 
possibly a complaint reporting program for specific types of complaints. 


 
DENIALS 
 
The majority of reasons for claim denials resulted from: 


– insureds attempting to claim non-covered components 
– breakdowns due to improper maintenance 
– breakdowns that were not spontaneous in nature and which were due to normal wear and tear 


 
COMPLAINTS 
 
Almost all complaints on the warranty programs are claims related.  Claims complaints are dealt with by our claims 
department and adhere to the claims department internal escalation procedures, if required.  
 
RESERVING  
 
For the Encompass program, the claims are averaged each year.  This average amount is used as a reserve until 
actual costs are incurred or unless the claims adjuster believes that the claim justifies a higher reserve than the 
average. 
 
For the Protection Point program, the claims are reserved based estimates for similar claims that have previously 
occurred. 
 
 








April23,2008


Carol Shevlin
Policy Manager
CCIR Secretariat
5160 Young Street, Box 85
Toronto Ontario
M2N 6L9


Dear Ms. Shevlin;


Re: Incidental Selline of Insurance


On behalf of the Insurance Brokers Association of Alberta OBAA) we are pleased to
submit our comments on the Incidental Selling of Insurance $S! S/orking Group pqper.


The IBAA is strong supporter of consumer safeguards inthe purchasing insurance
products and insurance related products. First and fore,rrost we agree with CCIR that
consumers me entitled to be assured in the sale of insurance or insurance related products


that their priority of interest is served, that there exists disclosure of conflict or potential
conflict of interest and that the product they purchase is suitable to their needs. What we
found of interest is that the ISI Working Group paper recognizes these principles but it
makes no comment on two of threeprinciples.


Secondly, the IBAA believes that the consumer's interest is best served when there is a
regulatory enviionment that treats the various sellers or distributors (even those who sell
insurance that is incidental to the sale of insurance) in the same manner. We believe that
is not only fair and a responsible regulatory approach for those 5glling insurance but that
it is in frct anexpoctation of oonsumers. In the mindos eye of the oonsumer, insurance is
insurance and their expectations for consumer protection is the same, no matter the
product, seller or distributor. We believe this to hold tnre when the insurance they are
purchasing is incidental to the product.


The ISI Working Group paper refers to the definition of ISI from Quebec. Although it
might be considered a reasonable definition, we feel that it could be interpreted to include
government-mandated insurance products (i.e. auto insurance). Where the govemment


mandates insurance for consumers, all the insurers and sellers or distibutors must be
regulated and supervised within the same rules, codes of ethic, etc. This would include


anyone who is selling insurance that they view is incidental to the sale of product. We
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would expect CCIRto adopt apohcythat mandated insurance coverage should neverbe
considered incidental to the sale of another product.


The following are our comments on Part two of the ISI Working Group paper.


Exclusive, Restrictions and Limitations (ERL)
1) We feel that both the insurer and seller could post ERLs on web-sites and


advertising materials. Many purchasers use the internet as a product
investigative tool and insurance incidental to the sale can be disclosed along
withERLs.


2) rfr/e would leave this up to the insurer experts to provide more reliable
comment on fiming, but in geneml it is important for consumers to know that
there is a "point in time" when they must be informed that insurance is valid
or not.


3) The enforcing or enacting of post-claim underwriting no doubt would come as
a shock to consumers. The ISI Working Group has identified a source of clear
irritants for consumers. Every effort should be made by the insurer and/or
seller to provide clear disclosure of what will be considered post-claim
undervrrriting so that at minimum consumers can make themselves
knowledgeable on the topic if they so desire.


4) Clearly the best way to have ERLs disclosed to consumers is to have
individually licensed, trained and continually educated insurance personnel
selling insurance or insurance related products GSD- Frankly in our rriew it is
what consumers believe ISI product sellers to be. Further documentation
should be provided to consumers at the time of sale and made available to
consumers on companies' websites - both of which would clearly outline the
ERLs inplain language.


Managing Potential Confl icts of Interest
5) At minimum, if a conflict or potential conllict exists, the consumer should


receive written notice clearly outlining of the conflict at the time of sale,
allowing the consumer to make the choice.


Role and Responsibility of Incidental Sellers and Insurers
6) Across Canada provincial jurisdictions have responded in various ways to


licensing - from licensing ofthe individuals selling insurance (including
ongoing education requirements) to licensing the business selling insurance or
insurance related products. It appears each jurisdiction has made judgements
on things such as the type of insurance, tlre need to have individuals or
businesses licsnsed (inctuding the cost to the business selling insurance as a
consideration). The IBAA believesthatthe most appropriate way is to have
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individually license4 trained and continually educated insurance personnel
selling insurance or insurance related products (ISI). Anything less means
government is not serving the customer's best interest and is not ensuring
customers get the appropriate product for their needs.
We do notthink that consumers are adequately infonned when making the
decision fo purchase the ISI product Unforfunately fheir first desire is to
purchase the product, and consideration to the incidental insurance purchase
only comes into play when it is required. This means there must be more
emphasis placed on the quality of information provided to consumer to make
the ISI purchase and to ensuring the individual selling the insurance has an
appropriate level of kno se about the insurance product. For
Ievel of expertise our comments in question 6 hold for this question as well.
ISI should not be subject to the supervision of insurers - this is not the role of
the insurer. Consumers rightly expect that the regulatory arrn of government is
respnsible for the direct supervision or oversight. We agree.


Availability of Statistical Infonnation
9) We leave this to insurers to comment.
l0) We leave this to insurers to comment.


We appreciate the to provide comment on this important issue to Canadian
insurance consumers. If you need any other information please feel free to contact me
direcfly.


7)


8)
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ABOUT IBAC 
The Insurance Brokers Association of Canada (IBAC) is the national trade 
association representing over 32,000 property and casualty (P&C) insurance 
brokers across Canada through its 11 member associations.  
 
Although our provincial member associations may be providing their own 
submissions in this matter, we are presenting our profession’s position from a 
national perspective.  
 
BASIS OF OUR COMMENTS 
As intermediaries, our first priority is always to act in the best interest of our 
client. In reviewing this paper, we have done so from the perspective of the 
consuming public. 
 
DEFINITIONS 
The concept of an insurance sale that is said to be “incidental” is a little troubling 
for us. As distributors of insurance products, we believe that these transactions 
can very rarely be incidental. In the examples provided by the ISI WG, our 
submission is that automobile insurance is automobile insurance. The manner in 
which it is provided is irrelevant as to the product itself. Should the product be 
sold in conjunction with an automobile purchase, the fact remains that 
consumers deserve, require, and eventually purchase insurance coverage based 
on their needs for adequate and appropriate coverage. 
 
The fact that this type of insurance buying decision is made in the process of a 
purchase of an automobile should in no way influence this transaction, in fact we 
would even argue that insurance decisions made during such a transaction are 
detrimental to consumers. Influencing the insurance purchase by another 
transaction in no way allows the consumer from making an un-biased and free 
decision on the appropriateness of the insurance purchase. 
 
The other example raised by the ISI WG is that of insurance offered by banks, 
credit unions, or other financial institutions. On this issue, our profession has 
been clear for many years. Credit and insurance simply do not mix. Tying the 
credit application process with an insurance decision puts the consumer in an 
even weaker and vulnerable position, drastically increasing the risk of 
inappropriate insurance decision-making.  
 
We submit that although there is logic in reasoning that you can 
compartmentalize these types of transactions by the “method of sale used”, due 
to the monetary amounts involved, there is nothing “incidental” about these 
transactions. 
 
 
 
 







 
WORKING GROUP QUESTION: 
“Is the consumer in a position at the time of sale to make an informed decision 
about his purchase?” 
 
We submit that the answer to this question is a resounding no. Consumers in 
most cases become less empowered to make an informed decision when faced 
with an insurance product that is being promoted to them during an ancillary 
transaction. The fact that they are being offered an insurance product only comes 
about because of a separate possible transaction. 
 
 
MANAGING CONFLICTS OF INTEREST 
Our profession took part, and subsequently applauded the Councils’ work on 
determining and implementing the three principles in managing conflicts of 
interest for insurance distribution. We believe that these principles are 
appropriate, achievable, and if followed provide consumers with adequate 
disclosure and protection. 
 
We would however like to raise an issue that has struck us with regards to these 
principles and the issue at hand. 
 
How would these principles apply to insurance sales which are deemed 
“incidental”? We’d like to take a closer look at the applicability of the specific 
principles. 
 
1) Priority of the clients’ interest 
In an incidental sale, the insurance transaction is contingent on the sale of 
another primary product, (ex.: mortgage, habitation, etc…). Consumers deserve 
and expect their insurance agent to advise them on the appropriateness of all 
possible options available to them. How would an insurance agents’ behavior be 
in the clients’ interest if the only way they would conclude the insurance 
transaction is if another transaction necessarily took place?  
 
Put another way, the interest of the seller is to conclude a primary transaction, 
without which the insurance would not even be on the table. Therefore, we 
submit to the working group, that an incidental sale by contingent nature is not in 
the interest of the consumer, and as such the insurance agent cannot act in the 
their interest. 
 
2) Disclosure of conflicts of interest 
When more than one transaction is being negotiated, there are  always primary 
and secondary ones involved. Assuming insurance falls under the category of 
“secondary” ones, can and should the seller advise consumers of the 
remuneration method for all products involved? Should the seller inform 







consumers that the insurance remuneration is higher should they sell both 
products instead of only one?  
 
3) Product suitability 
We submit that the sales environment in an advice-sought transaction is not 
conducive to consumers making informed decisions on product suitability. The 
seller is mainly driven in concluding a primary transaction and not offering 
suitable options for the insurance. These two are rarely compatible. 
Remuneration is contingent on the conclusion of the primary transaction, not the 
secondary one, therefore that’s where the motivation lies. 
 
A further concern that arises from this is the knowledge and expertise that sellers 
can offer. If these sellers are not knowledgeable in products arising from their 
primary occupation, how is the consumer afforded sui table options for their 
insurance needs? 
 
From our perspective, these three principles are inherently incompatible with 
anyone who undertakes selling “incidental” insurance. Our submission to the 
working group on this issue, is in the form of a question: how would a regulator 
enforce compliance of these three principles on sellers of insurance who sell it 
“incidentally”? 
 
 
 
 
REGULATION AND LICENSING 
On the issue of licensing of sellers of incidental insurance, we believe that 
insurance is insurance. Coverage is coverage, irrespective of who the seller is. In 
all cases it should be adequate, appropriate, affordable, and available.  
 
Provinces in Canada are currently regulating distribution to a very high standard. 
Education and licensing requirements all result in consumers being well served 
by knowledgeable and competent professionals advising them. We believe this is 
what consumers deserve and expect. 
 
On the issue at hand, we submit that consumers deserve the same level of 
knowledgeable and professional standards afforded to them with other insurance 
sellers. The standards should be the same whether the “method of sale” is the 
same or different. The provisions and coverage provided by an auto or home 
policy are exactly the same irrespective of the point of purchase or the method of 
purchase. 
 
We submit to the working group, that the standards of licensing and supervision 
of sellers should be determined not by the “method of sale”, but by the 
substantive attributes of the product sold. For example, sellers of auto po licies 
should all be held to the same high standards, and not differ due to under what 







circumstances the product is sold. This is the only way consumers can be 
assured that the advice offered is uniform across the country. 
 
 
CONCLUSION 
We believe that consumers should benefit from the protection offered by the 
three principles enunciated by the CCIR. Informed, un-biased and suitable advice 
serves consumers best when making an insurance decision. This type of 
purchase is too important to be left in the hands of unlicensed sales people who 
only aim to provide insurance as an incidental product. 
 
We respectfully submit that regulators should seriously consider ways to apply 
and enforce the principles dealing with conflicts of interest, as only then would 
consumers not be coerced into purchasing inappropriate insurance products 
“incidentally”. 
 
 
 
 
. 
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À PROPOS DE L’ACAC 
L’Association des courtiers d’assurances du Canada (ACAC) est l’association 
professionnelle nationale qui représente plus de 32 000 courtiers en assurance 
de dommages dans toutes les régions du Canada par l’entremise de ses 11 
associations membres.  
 
Bien qu’il soit possible que nos associations membres provinciales présentent 
leurs propres mémoires sur ce sujet, nous tenons à présenter la position de notre 
profession d’une perspective nationale .  
 
LES FONDEMENTS DE NOS COMMENTAIRES 
En tant qu’intermédiaires, notre première priorité est d’agir dans l’intérêt de nos 
clients. Nous avons donc examiné le document de consultation du point de vue 
du consommateur. 
 
DÉFINITIONS 
La notion d’une vente d’assurance dite « accessoire » est plutôt inquiétante pour 
nous. En tant que distributeurs de produits d’assurance, nous sommes d’avis 
que de telles opérations sont en fait très rarement accessoires.  Quant aux 
exemples fournis par le Groupe de travail, nous soutenons que l’assurance 
automobile demeure de l’assurance automobile, peu importe la façon dont le 
produit est fourni . Si la vente se fait conjointement avec l’achat d’une automobile, 
il n’en demeure pas moins que les consommateurs ont le droit de se procurer 
une assurance qui réponde adéquatement à leurs besoins de protection. 
 
Le fait de décider d’acheter de ce type d’assurance pendant le processus d’achat 
d’une automobile ne devrait influencer d’aucune façon l’opération d’assurance en 
soi. En fait, nous soutenons même que les décisions en matière d’assurance 
prises pendant de telles transactions nuisent aux consommateurs. Si une autre 
transaction influence l’achat d’assurance, cela empêche le consommateur de 
prendre une décision libre et impartiale quant à la convenance de l’assurance 
qu’il achète. 
 
Le Groupe de travail cite également en exemple l’assurance offerte par les 
banques, les coopératives de crédit et les autres institutions financières. La 
position de notre profession à cet égard est claire depuis de nombreuses 
années : le crédit et l’assurance ne vont pas ensemble . Le fait de lier le 
processus de demande de crédit à une décision d’assurance affaiblit la position 
du consommateur et le rend plus vulnérable, ce qui augmente considérablement 
le risque d’une décision inappropriée en matière d’assurance.  
 
Bien qu’il semble logique de regrouper toutes les opérations de ce type 
puisqu’elles ont en commun la « méthode de vente employée », nous soutenons 
qu’en raison des sommes d’argent en cause elles ne sont aucunement 
« accessoires ». 
 
 







QUESTION POSÉE PAR LE GROUPE DE TRAVAIL :   
« Le consommateur est-il, au moment de la vente, en mesure de prendre une 
décision éclairée concernant son achat ?  » 
 
Notre réponse à cette question est un non catégorique . Dans la plupart des cas, 
la capacité des consommateurs de prendre une décision éclairée est affaiblie 
lorsque la promotion du produit d’assurance fait partie d’une transaction distincte. 
En fait, ce n’est qu’en vue de vendre un autre produit qu’on leur propose un 
produit d’assurance. 
 
 
LA GESTION DES CONFLITS D’INTÉRÊTS 
Notre profession a participé au travail du Conseil sur la définition et la mise en 
application des trois principes de gestion des conflits d’intérêts en matière de 
distribution d’assurance. Nous avons applaudi à ces principes, que nous 
considérons comme appropriés et réalisables . Nous croyons que leur application 
assurera aux consommateurs la divulgation des informations essentielles et une 
protection adéquate. 
 
Toutefois, nous voulons soulever une question en particulier. 
 
Comment ces principes s’appliqueraient-ils à des ventes d’assurance 
considérées comme «  accessoires » ?  Nous aimerions examiner de plus près 
l’applicabilité de chacun d’eux dans cette perspective. 
 
1) La priorité des intérêts du client 
Dans une vente accessoire, l’opération d’assurance dépend de la vente d’un 
autre produit primaire (ex.  : hypothèque, habitation, etc.). Les consommateurs 
ont le droit de s’attendre à ce que leur agent d’assurance les conseille sur la 
convenance de toutes les options disponibles . Comment l’agent d’assurance 
peut-il agir dans l’intérêt du client s’il doit nécessairement conclure la vente de 
l’autre produit avant d’effectuer l’opération d’assurance ?  
 
En d’autres mots, le vendeur s’intéresse à conclure la vente du produit primaire, 
sans laquelle  il ne serait même pas question du produit d’assurance. Nous 
suggérons donc au Groupe de travail qu’une vente accessoire, de par sa nature 
conditionnelle, n’est pas dans l’intérêt du consommateur, donc l’agent 
d’assurance ne peut pas agir pour le bien de ce dernier dans un tel cas. 
 
2) La divulgation des conflits d’intérêts 
Lorsque la négociation porte sur plus d’une opération, il s’agit toujours d’une 
opération primaire et d’opérations secondaires. En supposant que l’assurance 
soit dans la catégorie des opérations « secondaires », le vendeur peut-il et 
devrait-il informer les consommateurs de la méthode de rémunération 
relativement à tous les produits offerts  ? Le vendeur devrait-il informer les 







consommateurs que sa rémunération se rapportant à l’assurance serait plus 
élevée s ’il vendait les deux produits et non seulement l’un des deux ?  
 
3) La convenance des produits  
Nous soutenons qu’un environnement de vente où les conseils du vendeur sont 
sollicités ne favorise pas une décision éclairée de la part du consommateur 
quant à la convenance des produits . Le vendeur est motivé principalement par le 
désir de conclure la vente du produit primaire et non par la volonté d’offrir des 
options d’assurance convenables. Les deux sont rarement compatibles. La 
rémunération du vendeur dépend de la réussite de l’opération primaire et non de 
l’opération secondaire ; il est donc normal que sa motivation y soit liée. 
 
Une autre préoccupation à cet égard concerne les connaissances et l’expertise 
que peuvent offrir les vendeurs. Si ces derniers ne connaissent pas bien les 
produits qui découlent de leur occupation primaire, comment peuvent-ils offrir au 
consommateur des options qui répondent à ses besoins particuliers en matière 
d’assurance ? 
 
Selon notre point de vue, ces t rois principes sont  par nature incompatibles avec 
la vente d’assurance «  accessoire ». Donc, nous soumettons au Groupe de 
travail la question suivante  : comment un organisme de réglementation peut-il 
obliger les vendeurs d’assurance « accessoire » à se conformer à ces trois 
principes ? 
 
 
 
 
RÉGLEMENTATION ET DÉLIVRANCE DE PERMIS 
En ce qui concerne la question de la délivrance de permis aux vendeurs 
d’assurance accessoire, nous sommes d’avis que l’assurance est toujours de 
l’assurance. La nécessité de protection demeure la même, peu importe le 
vendeur. Elle doit toujours être adéquate, appropriée, abordable et disponible .  
 
Les règlements des provinces canadiennes établissent des normes très élevées 
en matière de distribution. En raison des exigences relatives à la formation et à 
la délivrance de permis, les consommateurs sont bien conseillés et servis par 
des professionnels avertis et compétents.  À notre avis, les consommateurs sont 
en droit de s’attendre à un tel service. 
 
En ce qui concerne la question à l’étude, nous soutenons que les 
consommateurs ont le droit de s’attendre au même niveau de connaissances et 
de professionnalisme de la part de tout vendeur d’assurance. Les normes 
devraient être les mêmes, peu importe la « méthode de vente » employée. Les 
conditions et la protection fournies par une police d’assurance automobile sont 
exactement les mêmes quel que soit le point de vente  ou la méthode d’achat. 
 







Nous proposons au Groupe de travail que les normes de délivrance de permis et 
de supervision des vendeurs soient déterminées, non selon la « méthode de 
vente » mais selon les attributs fondamentaux du produit offert . Par exemple, 
tous les vendeurs de polices d’assurance automobile devraient être tenus de se 
conformer aux mêmes normes élevées, sans qu’il y ait aucune exception fondée 
sur les circonstances de vente du produit. C’est la seule façon de s’assurer que 
les consommateurs profitent de conseils uniformes dans l’ensemble du pays . 
 
 
CONCLUSION 
Nous croyons que les consommateurs devraient bénéficier de la protection 
offerte par les trois principes énoncés par le CCRRA. Les consommateurs, dans 
leur prise de décision en matière d’assurance, ont besoin de conseils éclairés, 
impartiaux et convenables. Ce type d’achat est trop important pour que la 
responsabilité en soit laissée à des vendeurs ne détenant pas de permis et ne 
fournissant de l’assurance que comme produit accessoire. 
 
Nous proposons respectueusement que les organismes de réglementation 
considèrent sérieusement l’adoption de moyens pour assurer l’application des 
principes en matière de conflits d’intérêts, car ce serait la seule façon d’éviter 
que les consommateurs soient contraints à acheter des produits d’assurance 
inappropriés de façon «  accessoire ». 
 
 
 
 
. 
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Incidental Sales of Insurance 
 


Incidental sales of insurance are everywhere. When it comes to consumer goods, it’s now almost a 
standard part of any significant transaction to be offered some variation of an extended warranty, 
“no-lemon guarantee” or service contract. These products provide extra profit margin at various 
levels of the supply chain, allowing manufacturers to compete aggressively on price. Some 
consumers are receptive to these after-sale products as they help buffer to some degree the 
potential of remorse to follow the buying decision. Other customers view them as onerous pressure 
to up-sell at the moment the wallet comes out. Still others are victimized. 


Of concern to IBABC members is that some of these products are more accurately service 
contracts, but are given that cachet (“works like insurance”), some are hybrid products labelled 
insurance, and some are true insurance policies being sold by non-licensed sellers. This is eroding 
consumer understanding of what they’re buying, allowing questionable products and sellers to gain 
a foothold in the marketplace, and creating a double standard in market conduct.  


Confusion in product definitions  


Consumers are understandably confused by terms used in selling these products. The Better 
Business Bureau provides consumer tips explaining that “warranties are included in the price of the 
product. Service contracts come separately from the product, at an extra cost.” The BBB also 
points out that consumers have protection under the B.C. Sale of Goods Act, which provides that 
goods sold in B.C. must be of durable quality for a reasonable time.  


But it’s not uncommon for retailers to interchange and combine the terms “warranty”, “service 
contract” and “insurance” when promoting these products. Here’s one example: [This] “Product 
Service Plan is a warranty service plan with added benefits and value.” Later it states, “Your 
Product Service Plan is fully insured by [name of insurer] meaning you’re always protected,” 
suggesting that the product is a warranty, a service contract and insurance coverage. The terms 
and conditions of this service plan include the disclosures required by the Financial Institutions 
Commission of BC. 


In researching this submission, several insurance-industry people to whom we spoke said 
“warranties are not insurance.” The Financial Institutions Commission of BC Bulletin # INS-06-009 
states, “In British Columbia, warranties are considered to be insurance,” but exempts the two main 
providers: manufacturers and retailers. 


In 2002 CBC Marketplace reported: “As a general rule, extended warranties aren’t considered a 
good investment. Consumer Reports, the Better Business Bureau, Canadian consumer 
organizations, and the Federal Trade Commission as well as the chartered accountant we spoke 
with, all caution consumers against purchasing extended warranties.“ However, consumers are 
gradually being trained to accept them; an electronics product retailing for a price as low as $100 
can come with a pitch to buy a $30 extended warranty.  
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Point of sale opportunities and pressure 


Banks and finance companies insist upon insurance for the product being leased or financed.  


Home buyers pay for mortgage insurance and title insurance, both of which are mainly for the 
banks’ benefit. Consumers have options for both these products, but that is rarely, if ever, 
conveyed to them. In addition, the buyer is required to provide proof of homeowners’ coverage, 
with the lending institution as a named insured for its insurable interest. Some financial institutions 
have been known to use expiry-date information to sell their competing products.  


Vehicle buyers face a list of add-ons sold in the business office, such as etching programs and 
extended warranties. Built into the cost of some of these contracts are powerful financial incentives 
for sales staff, with commissions far in excess of standard business practice, making them so 
expensive the price far outweighs the value to the purchasers. But by promoting them at point 
of transaction and offering the option to finance the cost as part of the vehicle financing 
(thereby adding even more to the cost of the product), they prevent the customer from 
assessing his own needs in a less time-pressured manner and shopping for lower-cost 
alternatives.  


IBABC members who provide mobile road service to car dealerships report that they have seen 
instances in which buyers were sold a replacement-cost policy and financed it as part of the vehicle 
transaction before talking to the mobile road agent about comprehensive, collision and/or other 
coverages; however, this practice seems to have largely been curtailed since licensing 
requirements have been in effect for motor vehicle dealers.  


The topic of insurance sold in car dealerships and sales lots remains contentious. Among the 
concerns raised is the degree to which the dealership business manager “pre-sells” replacement-
cost coverage, which is clearly an insurance product. Some insurers offer replacement-cost 
coverage and do not include a fee to the dealership; some do include a fee and disclose it in 
accordance with the requirements of the Insurance Council of BC.   


Inconsistency of sales standards 


In some cases such as travel insurance, non-licensed sellers and licensed sellers can both sell 
comparable products. Often the manner in which the sale is handled and the needs-assessment 
information gathered from the customer differs between the unlicensed and licensed sellers.  


The experience of some of the disputes handled by the Insurance Dispute Resolution Services of 
B.C. confirms the ISI Working Group’s concerns about post-claim underwriting.  


Lease contracts for office equipment or heavy machinery typically include an insurance 
requirement, which is justifiable since ownership remains with the lessor, but these contracts have 
been known to include negative options, which is not lawful in B.C. In addition to a lack of choice 
and objective advice, the consumer is paying very high rates – all allowable under current 
regulatory exemptions. 


IBABC members report that when it comes to ISI products, customers and clients are sometimes 
confused as to what insurance coverage they have. This has the potential to create a ready market 
for telemarketing scams selling “renewals” of “expired” warranties and policies that don’t exist, as 
seen in the U.S.  


The consultation document asks the fundamental question: “Is the consumer in a position at the 
time of sale to make an informed decision about his purchase?” We submit the answer is usually 
no. This is due to the insurance sale often being tied to leases, financing and purchases. One has 
to wonder to what degree the insurance requirements by lending institutions are valid consumer 







benefits, and to what degree they are providing a means for extra profit margin for the institutions, 
and an inroad into the insurance market.  


As the ISI Working Group suggests, the situation may be improved if insurers make certain that 
adequate and appropriate information to allow consumers to self-assess suitability is presented at 
the time of sale. However, the providers of the products would likely argue that they do that now. 
What is key here is the difference between the benefits of buying through a licensed seller who 
holds the interests of the customer paramount, and the sales motivations of unlicensed sellers. We 
concur with your observation that analysis of the customers’ needs “is not currently the norm in ISI 
sales.” A higher level of compliance is therefore needed for incidental insurance sales.  


Conclusion  


Part 2 of the consultation document poses 10 questions on how to specifically address known and 
potential issues around ISI.  


The questions explore whether there should be increased consumer disclosure, checks against 
conflicts of interest, increased guidelines for reporting requirements, and what the roles and 
responsibilities of ISI sellers should be.  


We submit that a structure for all this already exists in licensing requirements, and that incidental 
sales of insurance should meet the same licensing criteria. To create a “lite” version of regulation 
for incidental insurance transactions ultimately undermines consumer confidence in all insurance 
products, and creates a two-tier system that puts fully licensed intermediaries at a competitive 
disadvantage. 


About IBABC 


The Insurance Brokers Association of B.C. serves as the voice of the general insurance brokerage 
industry and promotes its members as the premier distributors of insurance products and services 
in British Columbia. IBABC is the primary provider of pre-licensing and continuing professional 
education for the general insurance brokers in B.C. IBABC represents the interests of the public 
and its member brokers to government and to industry stakeholders.   


IBABC represents in excess of 700 property and casualty insurance brokerages that in turn 
employ more than 8,000 people in approximately 140 B.C. communities. Member offices are the 
consumer’s choice for the vast majority of all property and casualty insurance policies and 
premiums written in the province. Consumer satisfaction with their insurance brokers is high. In 
survey after survey, consumers report that they value their brokers’ knowledge, professional 
advice, unbiased review of their needs and coverage options, and service and advocacy in the 
event of a claim. IBABC member brokerages have an average of 13 staff members and therefore 
fit within the small to medium-sized enterprise (SME) category.   


 


#1300, 1095 West Pender Street, 


 


Vancouver, BC V6E 2M6 
Tel: 604-606-8000  
Fax: 604-683-7831 
Please visit www.ibabc.org for more information 
C.J. (Chuck) Byrne, CIP, Executive Director 
Direct Line: 604-606-8001  
Email: cbyrne@ibabc.org 
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Carol Shevlin, Policy Manager 
CCIR Secretariat 
5160 Yonge Street, Box 85 
17th Floor 
Toronto, Ontario M2N 6L9 
 
 
April 25th, 2008 
 
 
Submission from the Insurance Brokers Association of Ontario (IBAO) in response to the 
consultation paper entitled, “Incidental Sales of Insurance”, released by the Canadian 
Council of Insurance Regulators. 
 
Ms. Shevlin, 
 
First, on behalf of the Insurance Brokers Association of Ontario, I’d like to thank CCIR 
for providing our association an opportunity to present feedback with respect to the 
“Incidental Sales of Insurance” consultation paper.   
 
This document is well compiled and demonstrates a clear understanding of the 
challenges related to incidental insurance sales.  We agree with the Council that the 
ultimate question at the point of sale of any insurance product is, “Is the consumer in a 
position at the time of sale to make an informed decision about their purchase?”  If the 
answer to this question is no for any type of insurance transaction, corrective action 
should be taken immediately. 
 
In Ontario, the Insurance Act clearly stipulates that any individual selling insurance must 
be licensed.  Licensing qualifications ensure an appropriate level of product knowledge 
and professionalism prior to the first product sale made by any individual.  Continuing 
education is also a requirement of our insurance broker members; a consumer 
protection we are proud to support.  The licensing and education requirements are the 
best means to ensure consumers are adequately advised at the point of sale of any 
insurance product.  Any insurance product sold should be sold by a licensed 
intermediary.   
 
The consultation paper outlines many concerns about the sale of insurance as an 
incidental sale or a product offered as a peripheral option on a primary product sale.  
We share many of the concerns outlined in the draft itself and believe that these spell 
out the public policy rationale behind the need to implement licensing and accountability 
standards for all insurance intermediaries and as such, we have little to add.  
 
Overall, it is our position that in any instance where any type of insurance product is 
being sold, the sale should be made by a licensed intermediary who is educated and 
accountable to the public.  This is already the case with most products sold in Ontario.  
If the goal of this consultation is to seek suggestions to harmonize practices throughout 
Canada, we would recommend extending this practice in all jurisdictions where this is 
currently not the requirement.  In areas where ISI is allowed through unlicensed 
individuals, we also recommend that changes be made to ensure these principles are 
maintained in the sales of all insurance products.   
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We have a few additional thoughts that we believe supports the need for this direction, 
and will reference the content of the Council’s consultation paper when making these 
additional points. 
 
 
Tied Selling Restrictions 


 
In Ontario, regulation prohibits the practice of tied or coercive selling.  Incidental Sales 
of Insurance through unlicensed intermediaries will make it very difficult to ensure 
consumers are protected against this practice.  Although these transactions are often 
deemed insignificant, when viewed on an aggregate basis, problems in the sales 
practices over time could prove to have significant negative impact on consumers. 
 
For the topics “Suitability and Documentation”, “Group Insurance Issues”, “Application 
Forms and Policy Wordings” and “Proper Disclosure of ERLs in Plain Language”, the 
common concerns are two-fold.   
 
Our primary concern is the expectation of the consumer to have an informed and 
educated sales person not being met.  Our secondary concern is the motivation behind 
the recommendation of an insurance product.  If the insurance intermediary in the ISI 
process does not have a thorough understanding of the insurance product he or she is 
selling, how can a recommendation of that product be made in the priority of the clients’ 
interest?  Furthermore, in these situations, the onus of understanding the product and 
its suitability is left with the consumer.  This arrangement is not only counter intuitive to 
any vendor/consumer relationship, but also contrary to the three principles outlined by 
the IPRC and adopted by the CCIR. 
 
Coverage and Claims 


 
The practice of post claim underwriting is one we do not support.  There is no shortage 
of reports of consumers realizing they are not covered at the time they clearly most 
need coverage.  These scenarios also generally preclude insureds from finding 
appropriate coverage, as they are under the impression they are covered until the time 
they need to make a claim.  When analyzed critically, this practice allows insurers to 
collect premium from consumers who would never have been covered.  Should no claim 
occur, insurers are able to collect premiums from both eligible and ineligible consumers 
with no consequence.  This practice clearly does not put the interest of the consumer 
first.  We have seen media attention already beginning to grow on some insurance 
products underwritten in this fashion, and in most cases, the attention drawn on these 
practices is not positive.  Consumers disadvantaged by this practice will always present 
the insurance industry as a whole in a very negative manner. 
 
The topics “Disclosure Requirements” and “Training and Supervision” state the Council’s 
concerns very well.  We share many of the same concerns.  The statistical data issues 
highlighted are very difficult to address. 
 
The CCIR has identified that currently they suspect the total sales of ISI’s is in excess of 
$4.5 Million in annual sales, not including numbers with respect to P&C products.  Given 
the fact that often these transactions are nominal, these numbers paint a picture that in 
fact, there are a significant number of these transactions taking place every day and 







 3 


although these may be incidental to the sale of another product, they are by no means 
inconsequential.  We would suspect that in many cases, these incidental sales are not 
insignificant to the bottom line of those selling the products.  If the Council’s inclination 
is to recommend to allow ISI’s or loosen existing regulation, we would suggest that such 
a decision not be made until there is clear evidence to support that income from the 
sales of these products is incidental to the overall profitability of the entity.  In cases 
where such transactions exceed more than 10% of the entities’ revenue, these 
transactions should no longer be classified as incidental.  Such a volume would easily 
justify having specialists within the organization to educate sales staff, or be dedicated 
product specialists to assist consumers with these product purchases.  Licensing and 
educational requirements for these individuals would be easy to quantify. 
 
The position paper closes with a listing of questions.  We would like to respond to some 
where we feel we could be constructive. 
 
2. Should insurers be required to assess eligibility for coverage more extensively, and 


how long should insurers have to assess eligibility?  
 


This question relates directly with the question of Post Claim Underwriting.  We 
strongly believe that the onus for the decision of suitability and eligibility should not 
fall upon the consumer.  The practice of establishing if coverage exists at the time of 
claim is not only detrimental to the consumer who has paid a premium, but more 
importantly completely contradicts the founding principle of good faith under which 
all insurance contracts are to be founded upon.  Consumers are paying premiums for 
a chance at coverage, not a promise of coverage.   


 
To establish a standard timeline where an insurer would be required to assess 
eligibility for coverage would be difficult to implement for all types of coverage, 
however 60 days may be a good starting point.  It would be reasonable to establish 
a principle that an insurance product has been purchased and a policy issued.  At 
the time a claim is presented, after a 60 day period coverage cannot be denied for 
an underwriting reason other than perhaps issues such as non-payment or material 
misrepresentation by a consumer, similar to the automobile underwriting guidelines 
in Ontario today. 


 
3. If post-claim underwriting was deemed acceptable in specific situations, how should 


consumers be informed of it? 
 


We cannot propose any format where post claim underwriting would not be in 
contravention of the three priorities set by the Council, most specifically in the 
priority of the clients’ interests. 
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6. What is the most effective mechanism for ensuring an appropriate level of product 


knowledge by sellers?  
 
The most effective method to measure an individual’s comprehension of a given 
product or group of products is to have them successfully pass an examination.  
Historically, these examinations are based on product-specific information, general 
principles and ethical issues.  When determining who is qualified to sell an insurance 
product, incidental or otherwise, we believe that only through licensing, education 
and regulation can intermediaries truly be accountable to the public  
 


7. Are consumers in a position to be adequately informed about their decision to 
purchase ISI products? Consumers may rely on information provided by ISI sellers to 
make these decisions. What form of regulatory environment would be the most 
appropriate to enforce acceptable standards of practice?  


 
As stated, mandatory licensing and education would ensure intermediaries are 
qualified and accountable.  In addition, transparency guidelines and principles are 
also critical in making certain that consumers are enabled to make educated 
decisions.  


 
To conclude our position, the Insurance Act in Ontario precludes the sale of an 
insurance product by anyone other than a licensed insurance professional. Our 
understanding of the CCIR,s role is to attempt to harmonize regulatory structures across 
Canada.  If insurance sales are taking place in other jurisdictions by other than licensed 
intermediaries, we then would suggest the better way to harmonize practices would be 
to introduce licensing and education requirements in these other provinces.  We would 
not be in support of any direction that would allow for the sale of insurance products in 
Ontario by unlicensed intermediaries.   
 
The Insurance Brokers Association of Ontario has over 10,000 members, all of whom are 
staunch proponents of the sole occupation and education requirements of their vocation 
and believe that all intermediaries of insurance products must be governed by the same 
principles. 
 
Once again, on behalf of the Insurance Brokers Association of Ontario, thank you for the 
opportunity to provide our comments on this consultation paper. 
 
Yours truly, 


 
Randy Carroll 
Chief Executive Officer 
Insurance Brokers Association of Ontario. 
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April 28, 2008 
 
CCIR Secretariat 
5160 Yonge Street, Box 85 
17th Floor 
Toronto ON M2N 6L9 
 
Sent by electronic mail: ccir-ccrra@fsco.gov.on.ca 
 
Dear Sirs/Mesdames: 
 
Independent Financial Brokers of Canada (IFB) welcomes the opportunity to comment 
on the CCIR-CISRO consultation document entitled “Incidental Selling of Insurance” 
released in January 2008.  We are pleased that Canadian regulators are giving recognition 
to the importance of finding appropriate solutions to address the many issues related to 
the delivery and distribution of such insurance products and their negative consequences 
for the general public.  
 
Introduction 
To provide context to our remarks, IFB is a voluntary, not for profit association 
comprised of approximately 4,000 licensed financial professionals.  The majority are 
life/health insurance brokers and/or mutual fund registrants.  A smaller number distribute 
other types of insurance, mortgages or securities. 
 
A unique feature of this Association is that our members must be independent 
contractors.  IFB is the only association exclusively dedicated to representing the views 
of such independent brokers and has been doing so for over 20 years.  We believe, as do 
our members, that the ability to offer a variety of products from a range of providers is 
fundamental to ensuring consumers have access to the product(s) most suitable to meet 
their financial needs.  Because of their attention to client service and suitability, our 
members are generally opposed to the current distribution of incidental insurance and are 
even more strongly opposed to creditor insurance. 
 
In advance of this response, we conducted a standardized survey to gather input from our 
members as to their opinions, personal experiences, clients’ experiences, and suggestions 
for improvements on all types of incidental insurance.  It quickly became clear to us from 
both the huge number of respondents and the answers we received that there is a great 
deal of concern about who is selling these products to the public and how these products 
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are being marketed.  In fact, it is a strong indication of the level of interest and concern 
related to these products amongst life agents and brokers in general, that we received 
requests from non-members, who had heard about our survey, asking to make it available 
to them so they could participate – which we did.  We will refer to the survey results 
throughout this submission.  IFB would be pleased to provide you with relevant 
information pertinent to the survey process and results if you would find it useful. 
 
At the outset, we wish to commend the Incidental Selling of Insurance (ISI) Working 
Group on the publication of this paper.  No doubt this consultation will provoke robust 
discussion from stakeholders representing various viewpoints.  IFB stands ready to assist 
the CCIR/CISRO and ISI Working Group in finding appropriate solutions to the 
questions asked, so that consumers who purchase insurance – regardless of how it is 
procured - can have confidence that the product will meet their needs and they will have 
coverage in the event of a claim.   
 
The following are our observations and comments specific to the questions asked in the 
consultation document. 
 
Suitability and Documentation 
As noted in the paper, the basis on which to consider all the issues related to the sale of 
incidental insurance is whether a consumer is in a position to make an informed decision 
about the suitability of the purchase at the time of the sale.  In our view, and one 
vigorously supported by our members, the content of policy information available, the 
level of knowledge of the individual selling the insurance, the amount and type of 
disclosure given to consumers about the policy, the potential for tied-selling and post-
claim underwriting techniques all contribute to a serious lack of transparency, leaving the 
consumer at a huge disadvantage. 
 
In contrast, Canadian life insurance industry stakeholders and regulators have invested a 
great deal of time and effort to create a greater awareness of issues related to consumer 
protection amongst licensed agents and brokers.  These discussions culminated in the 
CCIR endorsing three principles to help manage any conflicts of interest that may arise in 
the marketplace, namely:  


• the client’s needs are paramount,  
• actual and potential conflicts of interest must be disclosed to the client and  
• the product recommended must be suitable to meet the client’s needs   


 
More recently, we have seen a trend toward a more prescriptive approach put forth by 
mutual fund and insurance regulators, aimed at standardizing the amount and type of 
information that is disclosed to potential purchasers of segregated and mutual funds at, or 
before, the point of sale.  Securities regulators, under the Registration Reform proposals, 
along with the Investment Dealers Association have issued draft guidelines for comment 
which are intended to identify procedures for establishing suitability criteria.   
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Each of these efforts is based on the fundamental premise that the consumer is entitled to 
information which will permit him or her to understand the financial product being 
considered, any options available and to seek further clarification, when required.   
 
Incidental insurance products, and particularly creditor insurance, by existing outside of 
the purview of the provincial insurance regulators, are not bound by these standards.  
This anomaly is not apparent to the average consumer and greatly increases their risk of 
purchasing insurance which does not meet their needs.  IFB believes the fundamental 
solution is to require that any person engaged in the selling of insurance, or the provision 
of insurance advice, to the public must be licensed to do so. 
 
Those who sell insurance must be licensed. 
Some stakeholders may argue that provincial regulators lack jurisdictional powers to 
require those who sell creditor type insurance to be licensed.  Others may argue that the 
insurance is provided, albeit behind the scenes, by a life insurance company, whose 
agents are duly licensed.  In the end, such arguments are counter-productive to the public 
good and undermine the reputation of legitimately licensed insurance brokers and the life 
insurance industry as a whole.   


The licensing process ensures that consumers receive advice, regardless of where they 
live, from advisors who have achieved a standardized level of education specifically 
related to life insurance and who have statutory obligations to maintain certain minimum 
requirements on an ongoing basis.   It is not reasonable to expect consumers, who often 
have little or no knowledge of insurance matters, to understand that the insurance they 
purchase in certain situations will be from a licensed agent or broker while insurance 
purchased under different circumstances will be from an unlicensed agent or broker.  
Such a situation can not stand up to public scrutiny and exists only because of gaps in the 
current regulatory system.  A solution to this gap lies in the case heard before the 
Supreme Court of Canada in 2006, in which the Court decided that Alberta had 
jurisdiction over the licensing of bank employees selling insurance.  This decision opened 
the door for every province to amend its Insurance Act and compel such a licensing 
requirement, and it is our hope that they will do so. 


The Supreme Court of Canada in Canadian Western Banks v Alberta wrote in its 
decision: 
The aim of the amendments to the Bank Act and the associated regulations was to permit 
the banks to engage in the promotion of authorized insurance products and to spell out 
the types of products which could be validly promoted, not to set out the precise manner 
in which the promotion of insurance would be governed and regulated.  Conversely, the 
aim of the provincial legislation was to provide a regulatory scheme for the promotion of 
insurance, but not to exercise any control over the kinds of insurance that banks may 
promote, or the extent to which they may do so, thereby maintaining the integrity of 
Parliament’s legislative purpose. [124] [128] 
 


The ISI Working Group has asked whether insurers should be more accountable for how 
these products are sold to the public.  IFB believes this should be the case.  If consumers 
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are going to be offered an insurance product, their access to qualified advice and a full 
range of options should be the same whether purchasing from an individual agent/broker 
or from an incidental provider.  Approximately 90 percent of respondents favoured: 


i. limiting the period of time an insurer has to deny coverage after receiving an 
application 


ii. making the insurance company more responsible for misrepresentations in policy 
coverage 


iii. making the insurance company more responsible for the supervision and 
compliance of sellers 


iv. requiring more extensive information from the policy holder in the initial 
application 


 
Restricted License category 
As an alternative to full licensing, this paper sets out the question whether alternative 
licensing models should be available for incidental products.  One suggestion is to offer a 
restricted license category, similar to the approach Alberta has adopted or British 
Columbia uses for travel agents.  


While there may be some merit where the seller offers insurance to meet a temporary, 
short-term or very specific need, such as out-of-country travel health insurance or pre-
paid funeral expenses, we do not believe that this approach is appropriate when applied to 
creditor life and disability insurance.  These types of insurance are generally purchased to 
meet a longer-term financial need – witness the growth in mortgage amortization periods 
to 40 years – and for an amount of indebtedness which, if not honoured in the event of a 
claim, will have dire financial consequences for the claimant or beneficiary.   


Those who purchase insurance should have reasonable assurance that any future claim 
will not be denied.  In addition, the difficulties faced by consumers or beneficiaries when 
a death or disability claim is denied are often further complicated by the passage of time, 
whereby locating the original information, documentation or salesperson may be much 
more difficult.    


Ultimately, those who sell life/health insurance products and/or provide advice – however 
indirectly – must be fully licensed, accountable and subject to regulatory enforcement.  
To permit differing standards amongst advisors is a disservice to the public and other 
licensed insurance brokers. 


Insurance is based on trust 
Few businesses rely on trust and building ongoing relationships with their clients more 
than insurance.  Our members know that sound advice and customer service are essential 
to being successful in this highly competitive market.  Their livelihood depends on their 
reputation, ongoing commitment to clients and referrals.  This is less true when applied to 
creditor insurance.  For example, bank employees are often responsible for a variety of 
financial products and, without the proper training specific to insurance, do not have the 
depth of knowledge needed to deal with the complexities of life/disability insurance and 
properly advise their customers.  
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The following survey response supports this view: 
“These sellers are only interested in selling their product (like mortgage insurance) to 
cover the specific risk.  Experienced insurance brokers learn about a client's entire 
financial/personal situation in order to provide solutions for the short & long term needs 
of the client.” 
 
In addition, the provision of creditor life and health insurance is fraught with conflicts of 
interest, which must be addressed to ensure consumers are dealt with fairly.  The two 
greatest areas of potential conflicts stem from the practice of post-claim underwriting and 
the tie between the financial transaction (approval for a mortgage, credit card or loan, for 
example) and the insurance which is dependent on that transaction.  This creates a 
perception for consumers that the two transactions are not only inter-dependent but must 
be made at the same time.  This perception greatly increases the seller’s ability to close 
the sale, but this is not appropriate for the consumer.   


The Bank Act contains a provision to protect consumers from coercive tied selling of all 
products and services.  Section 459.1(1) of the Act reads:  “A bank shall not impose 
undue pressure on, or coerce, a person to obtain a product or service from a particular 
person, including the bank and any of its affiliates, as a condition for obtaining another 
product or service from the bank.”  This provision should be expanded on and form part 
of the disclosure provided to every customer considering creditor insurance.   


We suggest that a requirement to separate the financial transaction from the insurance 
transaction would help consumers differentiate the two more clearly. 


Post-Claim Underwriting 
IFB believes that post-claim underwriting is an unfair practice for consumers and should 
be banned.  While increased disclosure as to the risks of ineligibility is an alternative, it is 
a much inferior one.  There will still be consumers who either do not understand, or do 
not receive full and complete enough disclosure to prevent confusion at the time of the 
sale or a claim.  As long as consumers are paying premiums, they are going to believe 
they have coverage.  When post claim underwriting is used, this can lead to a false sense 
of security.  Non-payment of claims undermines the reputation of the insurance industry 
as a whole and is inconsistent with the obligation of good faith and fair dealing implicit in 
insurance contracts. 


As one survey respondent noted, when that obligation is breached: 
“That negative opinion then extends to cover all insurance products, making it that much 
more difficult for all insurance agents/brokers to put proper protection in place for their 
clients.” 


Some insurance regulators in the United States, for example in Connecticut and Florida, 
have taken action to out-rightly ban post-claim underwriting.  In 2007, Connecticut 
passed legislation which prohibits post claim underwriting and rescission if the grounds 
are based on “the insurer’s failure to complete medical underwriting” and its failure to 
“resolve all reasonable medical questions arising from written information submitted on 
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(or omitted from) an application”, unless the insurer proves to the Insurance 
Commissioner that the information was fraudulently provided.  In addition, the insurer 
must prove the information or omission materially affected the risk it assumed and must 
obtain the Insurance Commissioner’s approval prior to rescinding a policy.  IFB suggests 
this may provide a reasonable approach for Canadian insurance regulators to explore. 


Proponents of insurance products using post claim underwriting will cite speed of 
approval and premium affordability as justifications.  We do not think these reasons are 
adequate to offset the risk to those who will be adversely affected, potentially years later, 
by a denied claim.   


Interestingly, our members do not unilaterally oppose the availability of incidental 
insurance products.  In fact, many see these products as filling a beneficial niche in the 
marketplace for consumers.  As insurance professionals, they believe in the value of 
insuring future risk.  Below are some quotes from our survey, where respondents were 
asked why they thought incidental insurance products may be beneficial for consumers: 


“These products can offer inexpensive temporary coverage that can be quite adequate if 
properly explained.  Sellers must do their job properly to ensure the client will be paid 
out in the event of a claim.” 


“Some form of insurance coverage is better than no coverage.  It provides protection in 
situations where consumers, if they were not informed of this option, would not consider 
purchasing such products and simply risk the consequences.” 


What they do object to, and wholeheartedly, is the use of post-claim underwriting and the 
risk of tied selling. 


“Finding out there is no coverage at the time of a claim is a tragedy for those involved. If 
they knew they were uninsurable in the beginning they could have made other 
arrangements. After is too late.” 


“If the client is willing to provide medical evidence then the insurer must guarantee 
payment in the event of a claim.  This option should be available to all borrowers.  Then 
these products will compete with traditional insurance products, sold by licensed 
brokers, and the client can compare the costs and benefits before purchasing either.” 


“Consumers are buying without understanding the entire process of post claims 
underwriting. Consumers equate this product to the group life coverage that they have 
through their employment where limited or no underwriting is required. They believe that 
this incidental coverage will pay in all cases of claim, which is simply not true and not 
disclosed. Given the opportunity to have underwriting at time of purchase and knowing 
that they have coverage, I believe the vast majority of consumers would be willing to pay 
a little higher premium.” 
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“Sellers of creditor insurance should be forced to explain the differences  between this 
and an individually owned insurance plan and have clients sign a waiver, indicating that 
they are aware of the product differences and that they will accept the potential risks and 
possibly unfavourable outcomes that may arise”. 


“Creditor insurance is designed to protect the creditor, not the insured. The fact is that 
for most consumers, the seller is not distinguishable from the creditor, leading to tied 
selling”. 


Recommendations 
IFB recommends the following actions: 


1. Require that only properly licensed insurance agents/brokers can advise or sell 
insurance to clients – regardless of where the transaction physically takes place.  
This would require sellers to address suitability and to place the client’s interest 
ahead of their own. 


2. Require that sellers disclose actual and potential conflicts of interest to clients in 
writing, using the same criteria licensed life brokers are subject to. 


3. Require that consumers be informed that this type of insurance is optional and 
may not be the most suitable choice to meet their needs.  This should include the 
possibility of overlapping coverage and that alternative, individually underwritten 
insurance is available.  For example, sellers should inform consumers that these 
are group plans and there are instances where individual insurance may be more 
suitable.   


 It should be made clear that the financial institution is the beneficiary; premiums 
 are paid and coverage provided on a declining balance over time and the 
 conditions under which the coverage will terminate, including the risk that the 
 person may not qualify for insurance in the future. 


4. Ban post-claim underwriting.  A much inferior solution is to require sellers to 
make it very clear, in writing that the client may not qualify for insurance at the 
time of their claim.  The incontestability clauses in life insurance contracts limit 
the time insurers have to question or verify the information they have received.  
Similar restrictions should be placed on insurers which offer incidental insurance. 


5. Mandate more effective disclosure of the terms and conditions of the insurance.  
Consumers have a right to meaningful information in a plain language format so 
they can decide if it is the right insurance for them.  For example, there should be 
written acknowledgement for consumers and the seller to sign certifying that lack 
of disclosure related to deliberate and non-deliberate misrepresentations and fraud 
can affect their coverage.  Consumers should also be informed of where they can 
find further information and how to access complaint resolution procedures. 
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6. Enact stronger penalties for unfair or coercive sales practices.  For example, 
require that sellers separate the loan or mortgage transaction from the insurance 
application so the consumer has a clear understanding that one is not dependent 
on the other and ensure they have adequate time to consider, or re-consider, 
purchasing the insurance.   


7. Require the use of standardized terminology to describe such insurance so 
consumers are not confused by terms like ‘mortgage protection’, and that make a 
clear distinction between the CMHC type of ‘mortgage insurance’ and creditor-
type insurance. 


8. Require insurers and sellers to make statistical information easily available to 
regulators and the public.  This should include all the information identified by 
the Working Group as well as any reinsurance or other arrangements between the 
seller and insurer.  This will greatly help to identify weaknesses in the existing 
system. 


In conclusion, IFB thanks the CCIR and CISRO for the opportunity to provide our 
comments on incidental insurance.  We hope that we have conveyed the depth of concern 
expressed by our members and other life insurance advisors, related to these products.   


We would be very pleased to discuss any of the above in greater detail and to participate 
in efforts to improve how these products are marketed to, and understood by, the public. 


Yours truly, 


 
John Whaley 
Executive Director 
Email: jaw@ifbc.ca 
 
______________________________________________________________________________________ 


200 – 4284 Village Centre Court 
Mississauga ON L4Z 1S2 


Tel: (905) 279-2727; Toll-free: 1-888-654-333  
Website: www.ifbc.ca 
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Jim Bullock 
13,898 Mississauga Road 


Cheltenham, Ontario 
L7C 1W4 


Tel (416) 518-2075   Fax (905) 838-5455 
Jim@peelinstitute.com 


 


28 April, 2008 


Incidental Insurance Committee 


My presentation suggested a specialty license, as opposed to a full-blown LLQP course.  The 
concept of a “specialty” license is hardly new.  My partner was intimately involved with the 
securities industry creation of a specialty securities license endorsement for mutual fund agents 
wanting to sell labour sponsored funds.  We also see specialty licenses in other regimes.  Driving 
a motorcycle requires a special license, as does flying an airplane over 12,000 pounds. 


However, if these other situations the specialty license is an additional level of training, or an 
endorsement to a basic license.  That is, a person applying for a labour sponsored funds license 
must already have a mutual fund license.  Therefore, the specialty license course for incidental 
insurance would have to include the basics of insurance and the details of just the products sold 
within the specialty. 


You may be pleased to hear that the initial resistance to a labour sponsored funds license 
requirement melted when the course price was shown to be less than a single commission 
cheque.  For some of the specialty licenses on the table (creditor mortgage and automobile 
financing, for example) the cost of a licensing course would be a fraction of a typical 
commission. 


Claims not Paid 


I do not know how big this issue is.  I do know it is a disaster to the beneficiary and agent 
involved.  The agent is often blamed for the problem.  Note that claims are not paid for three 
entirely different reasons: 


1. Misrepresentation during the two year contestable period. 


2. Fraudulent misrepresentation after the two year constable period 


3. Change of insurability.  This can be invoked at anytime.  There is no time limit. 


Note that only #1 is a “claim denial”.  The other two involve rescinding the contract ab initio.  
Any reporting requested of industry should pick up all three situations, and preferably, under 
each heading so we can see what is happening. 







Underwriting 


Mario told me that the CLHIA (or maybe the CBA) said that more underwriting investigation of 
group creditor would make the insurance less available.  I agree.  The objective is not less 
insurance sales; but more claims paid.  Let me try to better explain my concerns. 


The onus is on the applicant to accurately and completely answer all the questions answered.  
Contrary to the expectations of most applicants and probably the unlicensed agents, there is no 
need for the insurance company to investigate the answers provided.  And, contrary to common 
sense, the fact that the consumers has a certificate and is paying a premium every month does not 
mean that they really have insurance protection.   


The Ontario court case Silva v Sizoo is a case I find myself reviewing from time to time, 
whenever these issues come up.  It is about an applicant’s failure to disclose accurately and 
completely.  She tried to blame the agent for doing a poor job and the insurance company for 
failing to investigate.  For the purpose of this letter, these excerpts set out the situation with 
respect the group creditor application forms we discussed: 


[para26]  Regardless of the good faith of the insured all such misrepresentations, however 
innocently made and regardless of the genuine lack of appreciation of materiality, will entitle 
the insurer to avoid the contract as long as the misrepresentation is of a fact known to the 
insured which would be regarded by a reasonable insurer as material to the risk." 
 


[para7]  Mrs. Silva had common law, statutory and  contractual duties as an applicant for 
insurance to disclose all material facts in any application to an insurer underwriting an 
insurance risk. The common law duty can be traced back to the rule in Carter V. Boehm 
(1776), 3 Burr. 1905; 97 E.R. 1162; which held that an insurance contract is a contract 
uberrimae fidei and the consequences of even inadvertent misrepresentations on the part of 
the applicant are sufficient to void the insurance contract. Although over 200 years old, this 
case still represents the law.  
 
(para23]  It appears to me that the law may be summarized in this way: To avoid a policy on 
the ground of the misrepresentation of one or more material facts in the application or other 
written material, the insurer must show: 
 


‐  that the applicant himself filled out the form inaccurately or incompletely and signed 
it, in which case the applicant is bound by the answers; or 


 


‐  that the agent, being required by the Company to fill out the form, did so and 
correctly recorded false or incomplete answers given to him by the applicant and 
verified by the applicant's signature, in which case the applicant is bound by the 
answers, whether or not the applicant read the document; 


 







"The law relating to misrepresentations which is analogous to the situation we have 
under consideration is clear. In Life Insurance Law in Canada (1977) by David Norwood 
the author states at p.247 in dealing with innocent misrepresentations: (emphasis in 
original] 


 


"The misrepresentation of the known fact may have been due to negligence on the 
part of the insured... where he meant to disclose it but did not actually do so. It may have 
been due to forgetfulness on his part, where the material fact genuinely escaped his 
memory. It may have been due to mistake on his part, where he genuinely believed that 
he had disclosed it to the insurer on a previous occasion, or where he believed that the 
insurer was already in possession of the fact of its own knowledge. It may have been due 
to misjudgment on his part, where he felt that the fact was not really significant and he 
did not consider it important to relate it to the insurer. 


 


The issue of un-paid claims can be put into perspective if we consider the TD Bank application 
for mortgage life insurance as an example of “incidental” insurance.  The form lists 4 questions 
and ends with a simple “yes” or “no”.  I calculate that those 4 listed questions actually ask 61 
separate underwriting questions, to be answered by a single “yes” or “no”.  As I have attempted 
to document above, the courts are clear that the insurance company can rely upon the 
underwriting information provided by the applicant above his signature, and have no duty to 
investigate.   


Fortunately, most applicants completing the application form have nothing material to disclose 
about health problems, medications and test results that may have occurred in the last 24 months.   
In my opinion, the fact that most claims are paid is not due to good disclosure, but more a result 
of a lack of incidents in the last 24 months. 


In my opinion, these applications are “underwritten” before the insurance is issued.  I do not 
believe “post claim underwriting” exists.    A bank employee acts as the underwriting clerk and 
checks to see if “no” has been checked.  If so, the applicant is considered insured and premium 
payments are taken.  There is no need or requirement to investigate the answers.  They can rely 
upon the applicant’s representations.  At claim time an investigation is a claim investigation, not 
“post claim underwriting”. 


 If the banks or insurers are claiming that underwriting investigations, such as paramedicals and 
Attending Physician Statements would clog the system and impact the flow of business, perhaps 
resulting in less insurance being placed, I agree. 


But that is not the answer to the real question.  In my opinion, the real question is “Is this type of 
form a good faith attempt to elicit the necessary information?”  or, “Is this form suitable for a 
consumer to complete without the aid of a skilled agent?” or “Is this the best form design they 
can come up with to solicit accurate underwriting information?” 







In my opinion the answer to these questions is “no”.  The application form is in a format that 
would challenge a skilled agent to administer correctly.  Note that question 1 is actually about 50 
questions.  The form is not only written at a high level of English, but asks about “any disease or 
disorder of the central nervous system” and “any disease or disorder of the glands.”  I recall a 
claim denial based on the applicant’s failure to disclose Lupus.  “Lupus” was not on the list of 
diseases, and the applicant lacked the medical knowledge to recognize that he should have 
answered “yes” to the “auto-immune disease” question.   


In my opinion, if I wanted to design an application form that would induce failure to disclose so I 
could deny claims – I would just use the bank mortgage life application form.   


On my desk I have the health questionnaire for car loan life insurance.  The format is similar to 
the TD form, except the print font is so small that I have trouble reading it.  As a result of this 
type of consumer unfriendly form, many (most?) applicants with something to disclose fail to do 
so.  That was what the CBC Marketplace dance sequence demonstrated.  The result is premiums 
on business that should have been declined and premiums for insurance that is not really in force. 


My concern is that poorly drafted* application forms are being given to consumers, without 
instructions, with a predictable outcome not in the public interest.  I believe the inevitable result 
is consumers who believe they are insured when, in fact, their misrepresentations undermine 
their ability to make a claim. 


*I am giving the banks the benefit of the doubt.  The forms might be deliberately designed to 
induce failure to disclose.  


Consumers would be better served if the people giving them these forms were specialty licensed 
and trained to properly administer the application.  This would include training by the insurance 
company on what is meant by each question and training on how to conduct a field underwriting 
interview. 


But specialty licensing will take time to implement, even if it is adapted.  In the meantime, I 
suggest some pressure on the industry to adopt consumer friendly application forms designed to 
collect information, not test consumers on their ability to understand medical terminology and 
complex wordings in fine print in high level English.   


The importance of even one simple misrepresentation on a group creditor application form 
cannot be over emphasized.  In Deslauriers c. Coopérants, Société Mutuelle d'Assurance-Vie 
(1993 Carswell Que 319) the judge remarked on how strictly the words were interpreted:  


35     Respondent's position is that Carole Francoeur was never insured under its policy 
because she was ineligible according to its strict terms (in the course of oral argument, 
counsel for respondent took the view that a person who has had a routine chest x-ray 
(for example, in connection with an application for employment) within the preceding 
three months is ineligible for coverage whether the x-ray proves positive or negative and 







even if the physician who read it found the applicant to be in perfect health.), and that the 
appeal must therefore be dismissed. 


In my opinion it is not in the public to have untrained employees selling insurance fraught with 
technical difficulties in a setting where they are not obliged to put the consumer interests’ first. 


 


Conflicts of Interest 


It has been confirmed in court cases that the bank employees arranging loans are not fiduciaries.  
They owe no special duty of care to consumers.  This relationship seems incompatible when the 
same person is also arranging insurance on the loan.  I have not researched travel agents, but I 
assume travel agents are not considered fiduciaries when arranging trips for consumers. 


Bank pay a bonus to employees who meet their quota and sell insurance with the loans they 
arrange.  Let’s consider the financial dynamics of these sales. 


The bank participates in the underwriting profit from life insured loans.  I am told that they retain 
something in the order of 40% the premiums.  Agents receive commissions, but 40% of all 
premiums is a huge amount of money – and a huge conflict.   


The employees receive a bonus for sales – and their career is at risk if they don’t make quota.  If 
insurance sales are “buyer beware” transactions, sales behaviour can include activity 
unacceptable for insurance agents. 


• It is ok to recommend insurance for consumers who do not need it.   


• It is ok proceed with a deal that would not have taken place if the consumer knew that his 
insurance would be invalid.  (I have seen a case where a large mortgage deal was 
contingent upon getting insurance and another case where a big travel deal was 
contingent upon the key couple getting travel insurance.  In both cases the agent failed to 
tell the consumers that the insurance would not be valid.  It looks to me the employee did 
not want to lose the main sale, so did not explain that insurance would not be available.) 


• It is ok to present application forms to consumers with severe health problems (cancer) 
and turn a blind eye when the problem is not disclosed. 


• It is ok to re-write mortgages and to re-write the existing life insurance (a new sale) even 
though the reason for the new mortgage was health/cash-flow problems and the new 
insurance would not be valid.  This action takes the existing insurance out of play, thus 
enhancing the plan profitability.  (I have seen this a number of times – even though the 
bank mortgage plan had an option to keep the old certificate in force if the applicant 
would not qualify for the new insurance.) 







• It is ok to present complex compound questions, without explanation, knowing that 
consumers are unable to properly answer the import questions asked. 


 


Priorities 


My “wish list” priority would be to drop the “….., except in the case of fraud” from the two 
year limit to contestability, as the Americans have done.  I note that some states recently (in the 
last 10 years) added an exception for fraud, but it was quickly abused by insurers to deny valid 
claims, so it has been taken back out.  The abuse looked very similar to what we see as standard 
practice in Canada, where claims are denied for fraud when there is no evidence the 
misrepresentation was deliberate. 


It might be more practical for the Insurance Acts to be amended by a change of the exception 
wording so that it is clear that the “fraud” must be a deliberate misrepresentation intended to 
facilitate insurance that otherwise would not be issued.  The current Acts do not in any way 
define or explain what is meant by the fraud exception.  In my opinion the fraud exception 
should include an element of “mens rea*”. 


*According to Wikipedia, "an act does not make a person guilty unless (their) mind is 
also guilty", i.e., the general test is one that requires proof of blameworthiness 
both in behaviour and mind.”   


I have been involved in a number of cases where claims were not honoured because of “fraud”, 
but in only one was it suggested that the applicant deliberately withheld information.  In that case 
my investigation discovered that his doctor had told him that he did not have to tell anyone about 
his treatment.  The doctor was thinking in terms of telling the employer, not an insurance 
application, but it may be the patient took the advice literally. 


In all the other cases, the alleged “fraud” was just a poorly completed application form. 


Thank you for your interest in these issues. 


Yours truly, 


 


Jim Bullock 


 



http://en.wikipedia.org/wiki/I.e.
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INTRODUCTION 


 
L’Association canadienne des compagnies d’assurances 


de personnes inc. (ACCAP) est heureuse de transmettre 


ses réactions au document de consultation (le 


« document ») intitulé Vente d’assurance accessoire 


émis conjointement par le Conseil canadien des 


responsables de la réglementation d’assurance 


(« CCRRA ») et les Organismes de réglementation des 


services d’assurance canadiens (« CISRO »). 


 


Fondée en 1894, l’ACCAP est une association à adhésion 


libre qui défend les intérêts communs des assureurs de 


personnes qui en sont membres. Nos membres 


détiennent 99 p. 100 des assurances vie et maladie en 


vigueur au Canada et contribuent au bien-être financier 


de millions de Canadiens en leur offrant un large 


éventail de produits de sécurité financière. 


 


Le document porte sur la « vente d’assurance 


accessoire » (AVA), qui vise exclusivement les produits 


d’assurance vendus en conjonction avec une autre 


transaction (p. ex. l’obtention d’un prêt ou l’achat d’un 


voyage) et en même temps. Ainsi, un nouveau terme 


s’ajoute au vocabulaire de l’assurance. 


 


Le présent mémoire est structuré comme suit : 


 


La partie I traite de l’objectif de la consultation. 


 


La partie II donne des précisions sur les produits visés 


par la VAA et leurs modes de distribution. 


De tous les contrats 
d’assurances vie et 
maladie en vigueur 
au Canada, 99 p. 
cent sont établis 
par les membres de 
l’ACCAP. 
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La partie III examine les questions soulevées dans le 


document de consultation, soit : 


a) Les consommateurs sont-il suffisamment informés 


sur le produit et son fonctionnement pour prendre 


une décision éclairée? 


b) En ce qui concerne les produits d’assurance 


collective, le certificat contient-il des renseignements 


adéquats sur la couverture? 


c) Les consommateurs disposent-ils des moyens 


nécessaires pour déterminer si le produit répond à 


leurs besoins? 


d) Les consommateurs comprennent-ils les concepts 


d’admissibilité, de sélection des risques et de 


règlement? 


e) L’uniformisation des pratiques de l’industrie serait-


elle avantageuse pour les consommateurs? 


f) Les vendeurs ont-ils des conflits d’intérêts qui ne 


sont pas divulgués? 


g) Les consommateurs qui achètent ces produits 


traitent-ils avec des personnes qui ont une formation 


et des connaissances appropriées? 


h) De quels outils les autorités de réglementation 


disposent-elles pour mieux comprendre les produits 


de VAA et leurs modes de distribution, de manière à 


établir si les consommateurs sont exposés à des 


risques particuliers? 


 


La partie IV contient nos recommandations et nos 


conclusions dans le cadre d’une démarche fondée sur 


des principes et sur le risque. 
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I : OBJECTIF 
 


Le secteur des assurances de personnes souhaite, 


comme les autorités de réglementation, que le 


consommateur soit en mesure, au moment de souscrire 


le produit, de prendre une décision éclairée. L’industrie 


s’est engagée à veiller à ce que les consommateurs 


soient bien servis, quel que soit le mode de distribution 


qu’ils choisissent pour souscrire leurs produits 


d’assurance. Cet engagement se traduit par la 


présentation de renseignements exacts et clairs à la 


souscription, la possibilité d’obtenir facilement des 


renseignements complémentaires et le traitement 


équitable des demandes de règlement. 


 


Nous recommandons que toute modification éventuelle 


résultant de la consultation soit effectuée dans le cadre 


de la démarche fondée sur des principes et sur le risque 


adoptée par le CCRRA. En outre, nous appuyons 


fortement une démarche uniforme à l’échelle nationale.  


 


Les normes adoptées par l’industrie peuvent jouer un 


rôle important dans un cadre réglementaire fondé sur 


des principes, et nous sommes fiers de notre 


contribution à cet égard. Depuis des décennies, nous 


formulons d’importantes normes concernant l’industrie 


et le consommateur, qui ont permis d’uniformiser les 


pratiques dans tout le pays. Notons entre autres les 


normes relatives à la coordination des prestations et aux 


droits de résiliation des consommateurs. Les normes de 


l’industrie en matière d’information sont énoncées dans 


les lignes directrices de l’ACCAP sur l’assurance voyage 


et sur l’assurance crédit collective. En fait, la ligne 


directrice sur l’assurance crédit collective découle d’une 


L’industrie est 
déterminée à bien 
informer le 
consommateur et à 
évaluer les demandes 
de règlement de 
manière équitable. 


L’industrie préconise 
une démarche fondée 
sur des principes et 
sur le risque. 


Les normes 
d’information adoptées 
par l’industrie sont un 
élément important 
d’une démarche 
fondée sur des 
principes. 
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directive formulée à l’origine par le Bureau du 


surintendant à laquelle l’ACCAP a progressivement 


apporté des révisions en collaboration avec le CCRRA. 


 


II : LES PRODUITS D’ASSURANCES 
DE PERSONNES VISÉS PAR LA VAA 
ET LEURS MODES DE DISTRIBUTION 
 


Les assureurs de personnes canadiens contribuent de 


manière importante à la sécurité financière des 


Canadiens. Plus de 20 millions de Canadiens bénéficient 


d’une assurance vie et ces protections se chiffrent au 


total à près de 3 billions de dollars. Près de 22 millions 


de personnes détiennent une assurance maladie 


complémentaire et 11 millions de Canadiens ont une 


assurance invalidité. En 2006, les assureurs de 


personnes ont versé des prestations totalisant plus de 


1 milliard de dollars par semaine aux titulaires de 


contrats et à leurs bénéficiaires. 


 


Ces protections sont offertes dans le cadre de contrats 


individuels, de régimes collectifs établis par des 


employeurs ou des syndicats et de contrats d’assurance 


crédit collective ou d’assurance voyage (individuelle ou 


collective). Des 3 billions de dollars d’assurance vie en 


vigueur, l’assurance crédit collective représente 


380 milliards de dollars. Le total des primes versées 


pour tous les types d’assurances s’est élevé à 


69,3 milliards de dollars en 2006. Les primes 


d’assurance crédit collective et d’assurance voyage, y 


compris les produits distribués par la méthode de la 


VAA, se sont chiffrées à 3,9 et 0,75 milliards de dollars 


respectivement, soit 6,7 p. cent de la totalité des 


primes.  


 


20 millions de 
Canadiens 
bénéficient d’une 
assurance vie et 
22 millions 
détiennent une 
assurance maladie 
complémentaire. 
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La VAA est apparue dans le but de permettre aux 


consommateurs de répondre à des besoins précis – par 


exemple assurer un emprunt ou se procurer une 


assurance maladie pendant un séjour à l’étranger. Ce 


mode de distribution par lequel on offre un produit 


connexe au moment de la transaction principale (par ex. 


l’obtention d’un prêt ou le paiement d’un voyage) se 


distingue des modes de distribution classiques et permet 


au consommateur de se procurer un produit conçu pour 


répondre à un besoin particulier. En règle générale, le 


processus de demande est simplifié et la couverture 


entre en vigueur sur-le-champ. Pour bien des gens, 


surtout quand il s’agit d’une couverture modeste, cette 


méthode leur permet d’obtenir une protection qu’ils 


n’auraient peut-être pas cherché à se procurer par 


d’autres modes de distribution. Pour d’autres, elle est un 


moyen d’obtenir une protection à laquelle ils n’auraient 


peut-être pas été admissibles autrement.  


 


Comme vous le constaterez à la lecture de ce qui suit, la 


définition de VAA donnée dans le document de 


consultation ne s’applique pas à toutes les formes 


d’assurance crédit collective et d’assurance voyage. 


Dans la mesure du possible, nous avons limité nos 


observations de la partie III du présent mémoire aux 


produits de ce genre qui sont visés par la VAA.  


 


L’assurance crédit collective est offerte dans le cadre 


d’un contrat établi entre un assureur et un 


établissement de crédit (p. ex. une institution financière 


ou une société de crédit) et permet à des débiteurs 


individuels de se procurer une protection qui annulerait 


ou réduirait leur dette ou couvrirait des versements 


réguliers en cas de décès ou parfois d’invalidité, de 


maladie grave, d’hospitalisation ou de perte d’emploi. Le 


Les produits de 
VAA répondent à 
des besoins précis, 
ils sont facilement 
accessibles et leur 
processus de 
demande est 
simplifié. 


L’assurance crédit 
collective garantit 
le remboursement 
partiel ou total 
d’une dette précise 
et elle peut être 
associée à… 
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montant de la couverture peut varier grandement, allant 


de quelques milliers de dollars (p. ex. pour assurer le 


solde d’une carte de crédit, un prêt automobile modeste 


ou l’achat de meubles à crédit) à plusieurs dizaines ou 


même centaines de milliers de dollars (p. ex. pour 


garantir un prêt hypothécaire). Le débiteur doit 


demander l’assurance au moment où il soumet sa 


demande de crédit ou une fois qu’il a obtenu le crédit 


demandé. Ainsi, la protection est parfois accordée en 


conjonction avec une autre transaction, mais pas 


toujours. 


 


En ce qui concerne l’assurance liée aux prêts consentis 


par l’intermédiaire de concessionnaires d’automobiles ou 


d’autres détaillants, la couverture est généralement 


modeste et de courte durée. Elle entre en vigueur sur-


le-champ. Habituellement, aucun renseignement médical 


n’est demandé et aucune sélection des risques n’est 


effectuée. La couverture est en général assujettie à 


certaines restrictions relatives aux maladies 


préexistantes.  


 


Pour ce qui est de l’assurance liée aux prêts obtenus par 


l’intermédiaire de courtiers hypothécaires, le montant de 


la couverture est souvent élevé. Le consommateur doit 


habituellement répondre à quelques questions d’ordre 


médical et une réponse affirmative entraîne 


généralement une évaluation plus approfondie ou même 


le refus de sa demande. La couverture peut aussi être 


assujettie à certaines restrictions relatives aux maladies 


préexistantes.  


 


Quant à l’assurance liée aux prêts consentis par des 


établissements de crédit, la couverture peut être élevée 


ou modeste et elle peut servir à assurer des prêts 


… un prêt accordé 
par un 
concessionnaire 
d’automobiles ou 
un autre 
détaillant… 


… un prêt obtenu 
par l’intermédiaire 
d’un courtier 
hypothécaire… 


… ou un prêt 
consenti par un 
établissement de 
crédit. 
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hypothécaires ou commerciaux comme le solde d’une 


carte de crédit. Dans le cas des prêts hypothécaires, le 


consommateur doit habituellement répondre à des 


questions d’ordre médical et une réponse affirmative 


entraîne généralement une évaluation plus approfondie 


ou même le refus de sa demande. La couverture peut 


aussi être assujettie à certaines restrictions relatives aux 


maladies préexistantes.  


 


L’assurance voyage est offerte dans le cadre d’un 


contrat individuel (entre un assureur et un 


consommateur) ou collectif (entre un assureur et un 


employeur ou un promoteur de régime) et procure une 


protection dans les cas nécessitant des soins ou le 


rapatriement d’urgence pendant un séjour à l’extérieur 


du pays ou de la province. La couverture peut aussi 


inclure une protection en cas d’interruption ou 


d’annulation du voyage, ou en cas de décès ou 


mutilation par accident ou de perte de bagages. La 


protection peut être en vigueur pendant la durée du 


voyage, soit de quelques jours à plusieurs mois, ou 


pendant une année complète et couvrir plusieurs 


voyages. Il peut être nécessaire de répondre à certaines 


questions d’ordre médical pour être admissible à ce type 


d’assurance, et les maladies qui ne sont pas stabilisées 


avant la souscription sont souvent exclues de la 


couverture. 


 


L’assurance des soins médicaux engagés d’urgence à 


l’étranger est à ce point importante qu’il est 


recommandé par le ministère des Affaires étrangères et 


du Commerce international (MAECI) et par chacun des 


gouvernements provinciaux de se procurer une telle 


protection. Dans certaines provinces, les agents de 


voyages sont tenus d’aborder la question de l’assurance 


L’assurance 
voyage couvre 
les frais 
médicaux 
engagés 
d’urgence. 


L’État juge 
l’assurance voyage 
importante. 
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voyage avec leurs clients. Par exemple, en vertu de la 


Loi de 2002 sur le secteur du voyage de l’Ontario et du 


Règlement 26/05, art. 36, les agents de voyages doivent 


informer le consommateur de la possibilité de souscrire 


une assurance voyage.  


 


On peut se procurer une assurance voyage par 


l’intermédiaire des agents d’assurance autorisés, des 


agents de voyages (qui doivent détenir un permis de 


vente d’assurance dans certaines provinces), des 


institutions de dépôt, de certains émetteurs de cartes de 


crédit ou de certains régimes d’avantages sociaux, ou 


directement de l’assureur. Le fait pour un agent de 


voyages d’offrir, au moment de vendre un voyage, une 


assurance voyage couvrant habituellement un voyage 


d’agrément de courte durée, est une forme de VAA selon 


la définition donnée. 


 


Principes d’assurance Les principes de base du droit 


des assurances s’appliquent à tous les types 


d’assurances de personnes, même si certains produits 


d’assurance peuvent être distribués de manière 


accessoire à la conclusion d’une autre transaction. Le 


contrat d’assurance est fondé sur la bonne foi de 


l’assureur et de l’assuré. Quel que soit le produit 


d’assurance vie ou maladie, le proposant est tenu de 


donner des réponses exactes et complètes aux questions 


d’ordre médical qui lui sont posées, comme le veut la 


législation pertinente. L’assureur est autorisé par la loi à 


résilier le contrat si l’assuré a fait des fausses 


déclarations importantes. Si la couverture est en vigueur 


depuis au moins deux ans, elle ne peut être résiliée par 


l’assureur que s’il y a eu fraude. Parallèlement à 


l’obligation de l’assuré d’agir de bonne foi, l’assureur est 


tenu, en cas de sinistre, de verser les sommes dues au 


L’assurance 
voyage est 
distribuée par 
divers 
intermédiaires. 
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bénéficiaire dans les 30 jours qui suivent la présentation 


de preuves suffisantes de la validité de la demande (ou 


dans tout autre délai stipulé au contrat). 


 


III : QUESTIONS SOULEVÉES 
 


A) Les consommateurs sont-il suffisamment 


informés sur le produit et son fonctionnement 


pour prendre une décision éclairée? 


 


Les assureurs ont avantage à ce que les proposants 


comprennent leur couverture. Pour ce faire, les 


consommateurs ont besoin de renseignements sur le 


produit, les exclusions, restrictions et limitations 


(« ERL ») applicables, l’assureur, les sources 


d’information complémentaire, les droits de résiliation 


pertinents, leur obligation de répondre de manière 


exacte et complète aux questions d’ordre médical qui 


leur sont posées et les conséquences que peuvent 


entraîner les fausses déclarations. Ainsi, des processus 


d’information ont été mis en place et inscrits dans les 


normes de l’industrie et dans la législation (p. ex., dans 


les provinces de common law comme l’Alberta, les 


assureurs doivent émettre un certificat ou un autre 


document contenant des renseignements importants sur 


la couverture et au Québec ils doivent produire un guide 


de distribution). 


 


La VAA et l’assurance crédit collective :  


Selon les pratiques actuelles de l’industrie énoncées 


dans la ligne directrice LD7 de l’ACCAP sur l’assurance 


crédit collective, l’assureur doit veiller à ce que le 


consommateur soit informé de ce qui suit au moment de 


remplir sa proposition : 


 


 
Les pratiques 
d’information ont 
pour but d’aider les 
consommateurs à 
prendre des 
décisions 
éclairées.
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• la couverture est facultative; 


• le consommateur dispose d’un délai de réflexion 


d’au moins 10 jours pour annuler la couverture 


après en avoir pris connaissance et obtenir un 


remboursement complet; 


• les coordonnées de l’assureur (nom, personne-


ressource); 


• la description de la couverture; 


• les exclusions et restrictions qui peuvent 


s’appliquer à la couverture (le cas échéant); 


• les frais pertinents; 


• les autres formalités que le consommateur doit 


remplir si la couverture est conditionnelle à 


l’approbation de l’assureur. 


 


Selon la ligne directrice, l’assureur est aussi tenu 


d’émettre un certificat d’assurance qui doit être remis à 


l’assuré (au moment de la souscription ou dans les 


30 jours suivants) et qui contient les renseignements 


suivants : 


 


• le nom de l’assureur et l’adresse de son siège 


social; 


• le nom du ou des débiteurs ou une description des 


personnes admissibles à la couverture; 


• une description complète de la couverture 


(montant, durée, conditions d’admissibilité, 


exceptions, limites et restrictions); 


• les circonstances dans lesquelles l’assurance entre 


en vigueur et cesse d’être en vigueur; 


• la marche à suivre pour présenter une demande de 


règlement; 


• le mode de calcul des remboursements; 


• la façon d’obtenir des renseignements 


complémentaires. 


Dans le cas de 
l’assurance crédit 
collective, les 
normes de 
l’industrie exigent 
que des 
renseignements 
soient 
communiqués au 
point de vente… 


… et… 


… qu’un certificat 
d’assurance soit 
remis au 
consommateur. 
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En outre, il est souvent indiqué en gras, ou mis en 


évidence d’une autre façon, dans les certificats émis par 


les sociétés membres que des restrictions ou des 


exclusions s’appliquent aux maladies préexistantes et 


que l’assuré pourrait ne pas être protégé dans ces 


circonstances.  


 


La ligne directrice indique aussi que tous les produits 


d’assurance crédit collective sont assortis d’un délai de 


réflexion d’au moins dix jours pendant lequel 


l’emprunteur peut étudier les dispositions du contrat et, 


s’il le souhaite, annuler sa couverture et obtenir le 


remboursement complet de la prime versée.  


 


En outre, les assureurs et leurs distributeurs mettent 


des centres d’appels au service des consommateurs.  


 


La VAA et l’assurance voyage : 


En règle générale, le consommateur a la possibilité de 


lire le contrat en entier avant de souscrire une 


assurance voyage. Selon la ligne directrice LD5 de 


l’ACCAP sur l’assurance voyage, l’assureur doit veiller à 


ce que le consommateur reçoive un contrat, un certificat 


ou un autre document écrit contenant une description 


détaillée de la couverture, des restrictions et des 


exclusions qui s’y rapportent et des autres conditions de 


la garantie, ainsi que des précisions sur la marche à 


suivre pour présenter une demande de règlement. Si la 


protection est souscrite par téléphone, il faut aviser le 


consommateur des restrictions et des exclusions qui 


s’appliquent au contrat et lui envoyer le document écrit 


au plus tard le jour ouvrable suivant.  


 


La ligne directrice exige en outre que la mise en garde 


suivante soit mise en évidence au début du document : 


 


Les 
consommateurs 
bénéficient d’un 
délai de réflexion 
de 10 jours. 


Dans le cas de 
l’assurance 
voyage, les normes 
de l’industrie 
exigent que des 
renseignements 
soient fournis sur 
la couverture… 


… et… 
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IMPORTANT – À LIRE ATTENTIVEMENT 
 


• Le but de l’assurance voyage est de couvrir les sinistres 
survenus dans des circonstances soudaines et 
imprévisibles. Il est important que vous lisiez et que 
vous compreniez votre police avant de partir en voyage 
étant donné que votre protection peut faire l’objet de 
certaines restrictions ou exclusions. 


• Une maladie ou un symptôme apparu avant votre départ 
peut faire l’objet d’une exclusion. Vérifiez si cette 
exclusion s’applique dans le cadre de votre police et 
l’importance que peuvent avoir à cet égard la date de 
votre départ et celles de souscription et d’entrée en 
vigueur de la police. 


• Advenant un accident, une blessure ou une maladie, vos 
antécédents médicaux pourraient être examinés dans le 
cadre de votre demande de règlement. 


• Si votre police prévoit le recours à un centre 
d’assistance, il vous faudra peut-être contacter ce centre 
avant de subir tout traitement. Il se peut que votre 
police impose des restrictions à l’égard des prestations si 
vous ne contactez pas le centre d’assistance dans les 
délais indiqués. 


 
VEUILLEZ LIRE ATTENTIVEMENT VOTRE POLICE AVANT 


VOTRE DÉPART. 
 


Des centres d’appels sont à la disposition des 


consommateurs 24 heures par jour, 7 jours par 


semaine. Leurs coordonnées sont clairement indiquées.  


 


Pour aider les consommateurs à comprendre les produits 


d’assurance voyage, l’ACCAP (par l’intermédiaire du 


Service de conciliation des assurances de personnes du 


Canada) publie une brochure intitulée « Guide sur 


l’assurance maladie de voyage ». Cette brochure, 


révisée récemment, se trouve sur le site Web de l’ACCAP 


(www.accap.ca). Elle a pour but d’aider les 


consommateurs à comprendre ce produit et les facteurs 


à prendre en considération avant de souscrire une telle 


couverture.  


 


… et… 


Des centres 
d’appels sont mis à 
la disposition des  
consommateurs… 


… sur les ERL en 
particulier. 


 
 
 
 
 
 
 


une brochure sur 
l’assurance 
voyage.  







 


13 


OBSERVATIONS :  


Comme en font foi les renseignements qui 


précèdent, les consommateurs sont informés de 


manière claire et adéquate sur les produits de VAA 


et sur leur fonctionnement. Cette information a 


pour but d’aider les consommateurs à prendre des 


décisions éclairées. Toutefois, nous comprenons 


les inquiétudes du groupe de travail du CCRRA et 


des CISRO qui craint que les consommateurs 


n’aient pas toujours une compréhension suffisante 


de ces produits et nous serons heureux de 


collaborer avec lui pour trouver des améliorations 


possibles. 


 


B) En ce qui concerne les produits d’assurance 


collective, le certificat contient-il des 


renseignements adéquats sur la couverture? 


 


On suggère dans le document de consultation que, dans 


le cas des produits collectifs de VAA, les consommateurs 


doivent se référer à leur certificat d’assurance et ne 


peuvent pas consulter le contrat collectif. On sous-


entend que le contrat collectif pourrait contenir des 


renseignements différents de ceux fournis dans le 


certificat.  


 


OBSERVATIONS : 


Les renseignements contenus dans le contrat 


collectif qui concernent la couverture sont inclus 


dans les certificats que les assureurs remettent 


aux consommateurs. Cette mesure est exigée dans 


la ligne directrice LD3, Assurances collectives vie 


et maladie (qui s’applique aux produits 


d’assurance voyage collective) et dans la ligne 


directrice LD7, Assurance crédit collective, de 


L’industrie fournit des 
renseignements 
complets au 
consommateur et est 
disposée à améliorer 
ses pratiques afin 
d’aider le 
consommateur à 
mieux comprendre les 
produits. 


Les certificats, et 
au Québec les 
guides de 
distribution, émis 
par les assureurs 
fournissent des 
renseignements 
exacts et 
pertinents. 
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l’ACCAP. Les certificats – et au Québec les guides 


de distribution – contiennent la liste de toutes les 


exclusions, restrictions et limitations applicables, 


y compris celles relatives aux maladies 


préexistantes. Souvent, le certificat est joint en 


annexe au contrat collectif à titre de référence. 


Cette méthode permet d’éviter les répétitions et 


les légères incohérences et assure que toutes les 


conditions pertinentes sont énoncées dans le 


certificat. 


 


Nous estimons que les normes que se sont fixées 


les assureurs depuis longtemps visant à fournir un 


certificat, ou au Québec un guide de distribution,  


contenant des renseignements exacts et 


pertinents aux assurés demeurent adéquates et 


conformes aux besoins des consommateurs en 


matière d’information. 


 


C) Les consommateurs disposent-ils des moyens 


nécessaires pour déterminer si le produit répond 


à leurs besoins? 


 


Les produits de VAA, par définition, sont conçus pour 


répondre à un besoin précis. Les distributeurs de ces 


produits n’évaluent pas l’ensemble des besoins des 


consommateurs; ils les informent plutôt sur un produit 


susceptible de répondre à un besoin particulier. L’agent 


de voyages informe le consommateur sur un produit 


d’assurance contre les risques liés aux voyages. Le 


concessionnaire d’automobiles, le courtier hypothécaire 


et l’établissement de prêts fournissent des 


renseignements sur un produit qui couvre les risques 


financiers liés à une dette précise.  
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OBSERVATIONS : 


Par nature, les produits de VAA sont conçus pour 


répondre à un besoin précis. Il est tout de même 


important que les consommateurs soient en 


mesure de comprendre le produit et d’établir s’il 


convient à leur situation. Comme nous l’avons 


souligné dans la partie précédente, le 


consommateur dispose pour ce faire de divers 


moyens fournis par l’industrie : information sur le 


produit fournie à la souscription et description 


détaillée de la couverture contenue dans le 


certificat ou le contrat, assistance téléphonique 


gratuite et, en ce qui concerne l’assurance crédit 


collective, délai de réflexion pendant lequel il est 


possible d’annuler le contrat et d’obtenir le 


remboursement de toutes les primes versées.  


 


Cela dit, l’industrie est bien sûr disposée à 


examiner s’il serait possible de mieux servir les 


consommateurs en apportant des améliorations à 


cet ensemble d’outils. 


 


D) Les consommateurs comprennent-ils les 


concepts d’admissibilité, de sélection des 


risques et de règlement? 


 


Le document de consultation laisse entendre que les 


consommateurs ne comprennent pas tout à fait leur 


couverture, surtout en ce qui a trait aux ERL. 


 


Admissibilité et sélection des risques Le processus 


de demande des produits de VAA est généralement plus 


simple que celui des produits d’assurance classiques, 


pour lesquels la société d’assurance peut exiger un 


questionnaire médical détaillé, un rapport du médecin 


L’industrie offre 
déjà aux 
consommateurs 
divers moyens 
d’établir si les 
produits répondent 
à leurs besoins : 
 
 
normes 
d’information… 
 
centres d’appels… 
 
délai de réflexion… 
 
 
… et… 
 
 
… elle est disposée 
à apporter des 
améliorations s’il y 
a lieu. 


Les produits de 
VAA ont un 
processus de 
demande 
simplifié… 
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traitant, un bilan sanguin, d’autres épreuves ou même 


un examen médical complet afin d’évaluer le risque. Le 


processus simplifié tient compte de la nature du produit 


(semblable à tous les produits d’assurance collective 


dans le cas de l’assurance crédit collective) et permet 


souvent l’établissement immédiat (entrée en vigueur 


sur-le-champ de la couverture).  


 


La couverture peut être assujettie à des ERL pour tenir 


compte du risque accru qu’assume l’assureur en 


simplifiant le processus de demande et les conditions 


d’admissibilité. Toutes les ERL sont expliquées dans la 


proposition et dans le certificat d’assurance, de sorte 


que le consommateur comprenne leur effet sur son 


admissibilité aux prestations.  


 


Nous convenons avec les auteurs du document de 


consultation que les restrictions de la garantie relatives 


aux maladies préexistantes constituent une pratique 


valable des assureurs et que, en fait, elles peuvent 


servir à offrir une couverture (exception faite des 


risques liés à la maladie préexistante) que le 


consommateur n’aurait pas pu obtenir autrement. Ainsi, 


dans le cas d’une assurance comportant une clause 


restrictive à l’égard d’une maladie préexistante, aucune 


prestation ne peut être versée en rapport avec cette 


maladie pendant une certaine période après l’entrée en 


vigueur de la couverture. Cependant, tous les autres 


risques sont couverts pendant cette période. Par 


exemple, une personne qui a subi une crise cardiaque 


dans le passé et qui ne serait peut-être pas admissible à 


une autre assurance pourrait bénéficier d’une protection 


excluant les maladies cardiaques (p. ex. en cas 


d’accident de la route) pendant la durée de la restriction.  


 


… et ils 
comportent 
généralement 
des ERL.   
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Processus de traitement des demandes de 


règlement L’assureur examine les demandes de 


règlement qu’il reçoit afin d’établir si une prestation doit 


être versée selon les conditions du contrat (il vérifie 


entre autres si une exclusion, une restriction ou une 


limitation s’applique). L’assureur peut aussi vérifier que 


l’assuré n’a pas fait de fausses déclarations concernant 


sa santé au moment où il a demandé l’assurance.  


 


En vertu des lois régissant l’assurance vie au Canada, 


l’assureur peut pendant une période de contestabilité de 


deux ans résilier (annuler) la couverture si de fausses 


déclarations ont été faites au moment de la demande 


d’assurance. (Par « fausse déclaration » on entend 


généralement une déclaration fausse à l’égard d’un fait 


qui, si l’assureur en avait été informé au moment de la 


demande d’assurance, aurait entraîné le refus de la 


demande ou l’offre d’une couverture assortie d’une 


surprime ou d’une couverture limitée. Pour pouvoir 


résilier une couverture en raison de fausses 


déclarations, l’assureur doit démontrer qu’une fausse 


déclaration a été faite ou qu’un fait n’a pas été divulgué, 


que le renseignement en question était important (p. ex. 


qu’il aurait amené l’assureur à refuser de prendre le 


risque en charge ou à exiger une surprime) et qu’il s’est 


appuyé sur la fausse déclaration. Si l’assurance est en 


vigueur depuis au moins deux ans, l’assureur ne peut 


annuler la couverture que si la fausse déclaration de 


l’assuré constitue une fraude. 


 


Il faut aussi comprendre qu’une fausse déclaration 


importante a pour effet d’annuler l’assurance depuis son 


entrée en vigueur (ab initio) et que par conséquent, une 


fois la fausse déclaration découverte, il n’existe plus de 


couverture. La nature du sinistre à l’origine de la 


L’assureur évalue les 
demandes de 
règlement en 
fonction des 
conditions du contrat 
et vérifie qu’il n’y a 
pas eu de fausse 
déclaration. 


Une fausse 
déclaration 
importante peut 
entraîner l’annulation 
de la couverture. 
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demande de règlement est alors sans importance, même 


si celui-ci n’a aucun lien avec la fausse déclaration 


contenue dans la proposition. 


 


Ces pratiques, consistant à examiner les demandes de 


règlement en fonction des conditions du contrat et à 


vérifier si de fausses déclarations ont été faites, ont 


causé un malentendu au sujet du processus d’évaluation 


des demandes de règlement des produits de VAA et le 


terme « sélection des risques après sinistre » utilisé 


dans le document de consultation est incorrect. 


 


Les autorités de réglementation canadiennes n’ont pas 


émis de définition du terme « sélection des risques 


après sinistre », mais les autorités du Michigan l’ont 


défini comme suit (traduction de l’ACCAP) : 


 


(…) le fait de déterminer si une personne répond aux 
conditions de sélection des risques après réception d’une 
demande de règlement et d’annuler la couverture ou de 
rejeter la demande de règlement en raison du résultat de 
cette évaluation. Le terme n’inclut pas l’évaluation autorisée 
en fonction des clauses restrictives relatives aux maladies 
préexistantes. Le terme n’inclut pas non plus les cas de 
fausse déclaration dans la demande d’assurance où 
l’assureur, s’il avait su les faits en question, aurait refusé 
d’émettre un certificat conformément à ses critères écrits de 
sélection des risques à la date de la demande. 
 
Michigan Administrative Code R. 550.201, Rule 1(f) 
 


 


Il est clair que, selon la définition des autorités de 


réglementation du Michigan ci-dessus, un examen visant 


à déterminer si des ERL s’appliquent ou à vérifier si les 


réponses données par l’assuré aux questions d’ordre 


médical dans la proposition étaient exactes ou 


complètes ne constitue pas une forme de « sélection des 


risques après sinistre ».  


 


Le processus 
d’évaluation 
des demandes 
de règlement 
est parfois mal 
compris. 
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OBSERVATIONS :  


Nous estimons que les consommateurs ont le droit 


d’être informés de manière claire et adéquate sur 


les produits d’assurance qu’ils décident de 


souscrire. Comme les processus de demande et de 


sélection des risques des produits de VAA sont 


souvent simplifiés, des ERL peuvent être utilisées 


afin de réduire les risques qui en découlent. Pour 


le consommateur, il est important de comprendre 


les ERL et leurs conséquences pour bien saisir en 


quoi consiste la couverture. Pour cette raison, les 


pratiques actuelles de l’industrie exigent que les 


ERL et leurs conséquences soient soulignées. Il 


semble toutefois, à la lecture du document de 


consultation, que cette question est la plus 


susceptible de causer de la confusion ou des 


malentendus. Nous tenons à répéter que notre 


industrie est déterminée à fournir des 


informations de premier ordre et qu’elle serait 


heureuse de participer à l’étude de meilleurs 


moyens d’informer les consommateurs de manière 


claire et efficace. 


 


E) L’uniformisation des pratiques de l’industrie 


serait-elle avantageuse pour les 


consommateurs? 


 


Dans le document de consultation, on demande s’il 


serait possible de mieux faire face aux attentes des 


consommateurs en uniformisant les pratiques de 


l’industrie à l’égard de l’information ou du processus de 


demande d’assurance. 


 


L’industrie préconise 
la communication de 
renseignements 
complets… 
 
 
 
…et s’engage à 
envisager des 
améliorations 
possibles. 
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OBSERVATIONS :  


Il est important que les consommateurs 


comprennent en quoi consiste leur couverture, 


quels sont les facteurs qui influent sur leur 


admissibilité aux prestations, que les contrats 


d’assurance reposent sur la bonne foi et que le fait 


de ne pas répondre franchement aux questions 


posées risque, comme pour tout autre type 


d’assurance, de rendre la couverture sans effet. À 


cet égard, il pourrait être utile d’uniformiser à 


l’échelle de l’industrie la méthode utilisée pour 


décrire les renseignements importants. Cette 


méthode d’information uniformisée pourrait 


s’appliquer notamment aux ERL et à leurs 


conséquences, aux circonstances susceptibles de 


rendre la couverture sans effet, aux sources de 


renseignements complémentaires et aux droits de 


résiliation (le cas échéant). Nous serions heureux 


d’approfondir cette question de concert avec le 


groupe de travail du CCRRA et des CISRO. 


 


Pour ce qui est du processus de demande 


d’assurance, celui-ci varie selon le produit, comme 


nous l’avons indiqué plus haut. Comme 


l’uniformisation des questions relatives à 


l’évaluation des risques ne permettrait pas de 


tenir compte du type de produit, du montant de la 


couverture et du risque, nous estimons qu’elle ne 


serait pas utile. Nous croyons qu’il serait 


préférable de concentrer ses efforts sur la 


communication de renseignements clairs et 


adéquats. 


 


L’uniformisation 
des normes 
d’information 
pourrait être utile. 
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F) Les vendeurs ont-ils des conflits d’intérêts qui 


ne sont pas divulgués? 


 


Le document de consultation laisse entendre que les 


distributeurs de produits de VAA pourraient avoir des 


intérêts contraires à ceux des consommateurs, en 


particulier en ce qui concerne la tarification, la 


rémunération et  la possibilité que la souscription de ces 


produits ne soit pas entièrement volontaire.  


 


OBSERVATIONS :  


Le prix de la couverture (la prime) est fixé par 


l’assureur dans le cas de l’assurance voyage 


individuelle ou établi à la suite de négociations 


entre l’assureur et le promoteur du régime ou le 


titulaire du contrat collectif (souvent un 


établissement de crédit ou une société de services 


touristiques) dans le cas des produits collectifs. À 


notre connaissance, aucun titulaire de contrat 


collectif n’a la faculté de modifier ses taux 


unilatéralement.  


 


Pour ce qui est du fait que le distributeur touche 


une rémunération, cette information est 


communiquée en fonction des lois applicables. Par 


exemple, l’Alberta exige que les distributeurs 


divulguent cette information. Au Québec, elle ne 


doit être communiquée que si la commission est 


supérieure à 30 p. cent. 


 


Quant aux pratiques coercitives de ventes liées, 


les normes de l’industrie exigent que toute 


proposition d’assurance soit distincte de la 


demande de crédit et que le consommateur soit 


informé du fait que la souscription de l’assurance 


Les primes sont 
établies par 
l’assureur ou 
résultent de 
négociations entre 
l’assureur et le 
titulaire du contrat 
collectif.


Les lois actuelles 
interdisent déjà les 
ventes liées. 
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n’est pas obligatoire. À notre connaissance, les 


ventes liées ne constituent pas un problème et, si 


c’était le cas, on pourrait avoir recours aux lois 


actuelles pour y remédier. Les lois régissant les 


assurances de beaucoup des provinces, et la Loi sur 


les banques du fédéral, interdisent ce genre de 


pratiques. 


 


G) Les consommateurs qui achètent ces produits 


traitent-ils avec des personnes qui ont une 


formation et des connaissances appropriées? 


 


La VAA et l’assurance crédit collective : 


Les assureurs confient souvent à des tiers la distribution 


des produits d’assurance crédit collective offerts au 


moyen de la VAA. L’assureur prépare alors des 


documents de formation ou aide le distributeur à le 


faire. La formation peut être offerte par l’assureur ou 


par le distributeur. Les assureurs ou leurs distributeurs 


offrent généralement un soutien aux consommateurs en 


mettant à leur disposition un service d’assistance 


téléphonique sans frais. 


 


La VAA et l’assurance voyage : 


Les agents de voyages qui fournissent des 


renseignements sur l’assurance voyage ont reçu une 


formation sur ce produit et sont informés de 


l’importance de lire le contrat. Dans certaines provinces, 


ils doivent détenir un permis de vente d’assurance 


voyage. Si l’agent de voyages est incapable de répondre 


aux questions d’un consommateur, il doit adresser celui-


ci à l’assureur. 
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OBSERVATIONS : 


Les assureurs analysent les plaintes relatives à ces 


deux types de produits afin de prendre les 


mesures nécessaires si certains problèmes se 


reproduisent chez un même distributeur.  


 


On s’interroge dans le document de consultation 


sur la responsabilité de la formation des 


distributeurs relativement aux produits de VAA. La 


réglementation varie au pays selon les provinces, 


l’Alberta et le Québec tenant les distributeurs 


expressément responsables. 


 


Les sociétés d’assurance s’engagent à offrir une 


formation et des renseignements clairs et 


adéquats au sujet de leurs produits et à exiger que 


les tiers distributeurs connaissent bien les 


produits et informent adéquatement les 


consommateurs. Cette pratique est conforme au 


règlement de l’Alberta qui exige, comme on le 


souligne dans le  document de consultation, que 


les distributeurs et les assureurs « mettent en place 


des procédures raisonnables pour s’assurer que le 


personnel qui commercialise l’assurance est bien 


renseigné au sujet de celle-ci, et […] qu’il  utilise ces 


procédures ».  


 


On évoque aussi dans le document l’idée d’un 


cours de formation standard. Nous estimons que, 


étant donné la grande diversité des produits et des 


modes de distribution visés par la VAA, cette 


proposition serait peu pratique et inefficace, car 


les employés des distributeurs n’ont besoin que 


d’une formation portant sur le produit particulier 


qu’ils offrent. Les assureurs offrent déjà une 


Un cours de 
formation 
uniformisé ne 
serait pas utile, 
étant donné la 
diversité des 
produits de VAA et 
leurs modes de 
distribution… 


Les assureurs 
préconisent la 
formation et sont 
engagés à exiger que 
les distributeurs 
soient compétents. 
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formation, soit directement soit par l’intermédiaire 


de leurs distributeurs. Nous nous engageons 


toutefois à revoir les normes de notre industrie 


pour nous assurer que la formation de base porte 


obligatoirement sur la couverture (garantie, ERL), 


les processus de demande d’assurance et 


d’adhésion, le processus de demande de 


règlement et les sources de renseignements 


complémentaires.  


 


H) De quels outils les autorités de réglementation 


disposent-elles pour mieux comprendre les 


produits de VAA et leurs modes de distribution, 


afin de déterminer si les consommateurs sont 


exposés à des risques particuliers? 


 


Le document de consultation indique que les autorités 


de réglementation ne disposent peut-être pas de 


données suffisantes pour analyser la tendance en 


matière de VAA. Dans un cadre réglementaire fondé sur 


le risque, la capacité d’analyser les plaintes est l’un des 


éléments essentiels permettant de détecter les risques 


qui nécessitent une réglementation plus serrée. Les 


autorités de réglementation de toutes les provinces 


étudient les plaintes des consommateurs, et celles de 


l’Ontario et du Québec exigent que les sociétés déclarent 


les plaintes qui ont été transmises à un échelon 


supérieur. Nous croyons savoir que cette règle sera 


étendue à l’ensemble du pays d’ici un an.  


 


OBSERVATIONS : 


Le système actuel d’analyse des plaintes ne 


permet pas de distinguer les plaintes concernant 


les produits de VAA. Nous estimons qu’il pourrait 


être utile de modifier le système de manière à ce 


…mais des normes 
cohérentes à 
l’échelle de 
l’industrie seraient 
souhaitables. 
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que ces produits puissent faire l’objet d’un suivi 


distinct. Les autorités de réglementation 


bénéficieraient ainsi d’un outil plus efficace. Si les 


autorités veulent de plus amples données 


statistiques sur le secteur de l’assurance, nous 


préconisons une méthode ciblée tenant compte de 


la pertinence, du contexte, de la cohérence et de la 


confidentialité de l’information.  


 


En outre, pour comprendre les produits et les 


nouvelles tendances s’y rapportant, il serait utile 


d’établir des communications suivies entre les 


autorités de réglementation et les membres de 


l’industrie. Nous serions heureux de coordonner la 


mise sur pied d’un groupe de travail chargé 


d’entamer le dialogue. 


 


IV : RECOMMANDATIONS ET 


CONCLUSIONS 


 


L’industrie des assurances de personnes se réjouit du 


dialogue amorcé par le CCRRA et les CISRO avec la 


publication du document de consultation intitulé Vente 


d’assurance accessoire. 


 


Les produits de VAA et leurs modes de distribution sont 


utiles aux consommateurs qui recherchent une 


assurance pour répondre à un besoin précis. À cet 


égard, nous comprenons que les autorités de 


réglementation cherchent à déterminer si ces modes de 


distribution exposent les consommateurs à des risques 


qui ne sont pas adéquatement circonscrits et veulent 


établir quelle est la meilleure optique à adopter. Il existe 


actuellement divers modèles, qui vont de l’adoption de 


 
Il serait opportun 
que les autorités 
perfectionnent leur 
système de rapport 
de plaintes de 
manière à 
distinguer les 
produits de VAA. 


Un dialogue entre 
l’industrie et les 
autorités permettra 
de mieux 
comprendre les 
tendances. 
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normes par l’industrie à la déclaration obligatoire en 


passant par la délivrance de permis. 


 


À l’instar des autorités de réglementation, nous 


souhaitons que le consommateur soit en mesure au 


moment de la souscription de prendre une décision 


éclairée. C’est pourquoi nous avons adopté, au fil des 


ans, diverses normes visant à atteindre cet objectif, 


notamment les suivantes : 


 


• Communication de renseignements au point 


de vente sur le produit et son fonctionnement 


• Émission d’un certificat ou d’un contrat  


donnant une description détaillée des 


caractéristiques du produit 


• Accès aux conseils d’experts au moyen de 


services d’assistance téléphonique sans frais 


• En ce qui concerne l’assurance crédit 


collective, délai de réflexion de 10 jours 


 


L’industrie est disposée à examiner s’il serait possible, 


en apportant des améliorations aux normes établies, de 


mieux s’assurer que le consommateur dispose des outils 


nécessaires pour prendre une décision éclairée. 


 


Dans l’avenir, nous invitons les autorités à adopter une 


démarche fondée sur des principes et sur le risque qui 


soit cohérente à l’échelle du pays. Parmi les principes 


sur lesquels les autorités pourraient se fonder pour 


atteindre les résultats escomptés, notons les suivants : 


 


1) le consommateur peut s’attendre à obtenir des 


renseignements clairs sur le produit et son 


fonctionnement avant de le souscrire; 
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2) le consommateur peut s’attendre à traiter avec une 


personne compétente qui a reçu une formation sur 


le produit et son fonctionnement; 


3) le consommateur peut obtenir des renseignements 


complémentaires détaillés et 


4) exception faite des produits de très courte durée 


(comme l’assurance voyage souscrite au moment 


où le consommateur quitte le pays), le 


consommateur peut s’attendre à bénéficier d’un 


délai de réflexion pendant lequel il peut examiner 


la couverture et décider de l’annuler contre le 


remboursement de la totalité des primes versées. 


 


Une démarche fondée sur le risque permettrait aux 


autorités de réglementation de consacrer des ressources 


aux secteurs qui présentent des risques pour le 


consommateur. L’analyse des plaintes est l’un des outils 


les plus efficaces pour évaluer les risques. Les autorités 


pourraient améliorer le système de rapport de plaintes 


déjà en place en Ontario et au Québec, afin de connaître 


les modes de distribution et d’analyser les plaintes 


relatives aux produits de VAA. 


 


L’industrie est prête à travailler de concert avec les 


autorités de réglementation afin de servir les 


consommateurs canadiens et de contribuer à ce que cet 


important objectif soit atteint. 
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   Manitoba Motor Dealers Association Inc. 
230-530 Century St., Winnipeg, Manitoba  R3H 0Y4 


  Telephone: (204) 985-4200    Fax: (204) 775-9125 
             Toll Free Phone: (MB) 1-800-949-6632             Toll Free Fax: (MB) 1-877-775-9125 
             Email: info@mmda.mb.ca                       Website: www.mmda.mb.ca 


REPRESENTING EVERY NEW VEHICLE FRANCHISED DEALER IN MANITOBA 


     
 
 
April 27, 2008 
 
Danielle Boulet 
CCIR Secretariat 
5160 Yonge Street, 17th Floor 
Box 85 
Toronto, Ontario 
M2N 6L9 
 
 
Dear Ms. Boulet: 
 
 
Regarding: Incidental Selling of Insurance (ISI) 
 
 
Thank you for recognizing the Manitoba Motor Dealers Association (MMDA) as a stakeholder 
in the Incidental Selling of Insurance (ISI). 
 
We welcome and appreciate the opportunity to review the consultation paper released by the 
Canadian Council of Insurance Regulators (CCIR) and Canadian Insurance Services 
Regulatory Organization (CISRO). 
 
Attached is our submission, the outcome of the review and research we have undertaken. 
 
We look forward to your feedback once the consolation process has been completed.   
 
 
 
Sincerely,  
 
 
(Mrs.) Shirley Canty 
Executive Director 
Manitoba Motor Dealers Association 
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BACKGROUND ON MMDA: 
 
 


The Manitoba Motor Dealers Association (MMDA) is an Association of all 
the new vehicle franchised dealers in the Province of Manitoba, in operation 
since 1944.   MMDA is a non-profit industry trade association that serves its 
membership, the franchised new automobile and truck dealers of Manitoba.  We 
represent the retail sector of the motor vehicle industry. 
Manitoba’s new vehicle franchised dealerships: 
 


• Employ over 5,000 Manitobans; 
 


• Provides an annual payroll in excess of $200 million; 
 


• Contributes $80 million in municipal, provincial and federal  
taxes; 


 
• Have invested in excess of $500 million in land, 


              equipment and buildings. 
 


MMDA members are involved in the Incidental Selling of Insurance (ISI) 
through their role as sellers of insurance or insurance-type products and services 
through their dealership business office (F & I).  We are most appreciative of 
being offered the opportunity to express our views on the Consultation Paper. 
 
 
 
 







REVIEW AND COMMENTS ON THE CONSULTATION PAPER: 
 
 


As stated above, MMDA appreciates and thanks CISRO for the opportunity 
to comment on the Consultation Paper and the incidental selling of insurance at 
the dealership level. 
  


Our Association constantly focuses on the best interests of the consumer 
and the image they have of our members.  One very good example of this is our 
MMDA Sales Certification Program.  This program, the first of its kind in North 
America, was implemented in 1995.  It covers all the legalities of selling vehicles 
in Manitoba.  All individuals involved in the sale of vehicles are eligible to take 
this groundbreaking course.  Recognizing the importance of the Business 
Office’s involvement in a customer’s purchase, we have recently included a 
section on the ISI.  This section is designed specifically for the F & I Manager 
and Sales Manager and includes the knowledge necessary on ISI.  A very 
important part of this training is a Code of Conduct, which not only spells out 
required practices, such as privacy issues, but also includes sanctions of 
members for code violations.   
 


We are also very proud of our involvement with the Provincial 
Government’s licensing practices for Dealerships and Salespeople.  We offer 
online capabilities for our members to study for and take the required knowledge 
test plus obtain their criminal record check through our Association.  The results 
go directly to the licensing office.   
 


As part of the research in replying to your Consultation Paper, we have 
discussed the procedure involved with two of the insurance companies our 
members work with.  It quickly became obvious that these companies also have 
the best interests of the consumer in mind.  These companies offer excellent 
training to our dealerships on an on-going basis.  In an effort to ensure that the 
customer understands just what they are purchasing, the forms clearly spell out 
the details including: 


 
1. A section that outlines the medical questions of any pre-existing 


conditions the customer may have that may affect the eligibility  
of their purchasing this insurance.  The customer is required to 
sign off on this section; 
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2. A part that states that the dealership is sponsored by the Insurance 
Company and that the dealership will receive a commission from that 
company; 


 
3. Clearly spelling out what type of insurance they are purchasing, including 


the financed amount, length and premiums; 
 


4. Privacy notice. 
 


Some other points we would like to address are: 
 


A. It is an advantage for today’s busy consumer to have a  “one-stop” 
shopping service. 


  
B. Today’s business office has become a sophisticated and all 


encompassing financial & product service center for the car 
and truck buying public. 


 
C. The F & I manager provides the insurer, through his/her office, 


access to the consumer.  However, the responsibility for both the 
product, service and the protection it is intended to provide the 
customer rests with the insurer.   


 
FINAL THOUGHTS: 


 
 
• Besides MMDA’s Code of Conduct and Ethics, In 2005 all member  


associations within our National Association, the Canadian 
Automobile Dealers Association (CADA), supported the 
implementation of the first-ever National Dealer Code of Ethics 
(CoE). 
Every member dealer in Canada was provided copies of the CoE 
for display in their dealerships, in which they pledged to sell 
products ethically and professionally. 


 
• Every month CADA’s monthly publication, Newsline, promotes the 


observance of the business practices and codes of conduct 
espoused in the CoE, through the testimonials of different dealer 
members. 
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• Education, proper training and the observance of good and ethical 
business practices at the dealer level are what makes, and will 
continue to make, incidental selling of insurance beneficial for all 
involved.  


 
 


In conclusion, we believe that our dealer members are excellent, reputable 
corporate citizens, providing a good quality product, in a convenient fashion and 
at competitive premiums.  We also believe this is the case with the insurers doing 
business with our members and that they too have a vital interest in ascertaining 
that our dealers and their F & I Managers receive the proper education and 
training with respect to the marketing of these products.  A win-win situation for 
everyone:  The Customer, The Dealership and The Insurance Company. 


 
 


We thank you very much for the opportunity to take part in this consultation 
process. 
 
 
 
Respectively submitted by: 
 
(Mrs.) Shirley Canty 
Executive Director 
Manitoba Motor Dealers Association 
230 – 530 Century Street 
Winnipeg, Manitoba, R3H OY4 
204-985-4200  
 scanty@mmda.mb.ca 
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Longueuil, le 25 avril 2008 
 
 


Par courriel : ccir-ccrra@fsco.gov.on.ca 
 
Madame Carol Shevlin 
Chef des politiques 
Secrétariat du CCRRA 
5160, rue Yonge, C.P. 85, 17e étage 
Toronto (Ontario) M2N 6L9 
 
 
Objet :  Commentaires relatifs à la publication du document « La vente 


d’assurance accessoire »   
 
 
 
 
Madame, 
 
Nous donnons suite à l’invitation qui nous a été adressée le 27 février dernier et vous 
soumettons nos  commentaires relativement à la vente d’assurance accessoire à 
l’occasion de la vente d’un bien ou d’un service. 
 
C’est avec intérêt que nous avons pris connaissance du document émis par le groupe de 
travail du Conseil canadien des responsables de la réglementation d’assurance 
(CCRRA). Toutefois, nous avons choisi une approche selon laquelle nous ne répondons 
pas directement aux questions posées dans le document, puisque nous défendons plutôt 
la position de la distribution de produits d’assurance par des représentants certifiés. 
Nous soutenons la thèse que la vente d’assurance accessoire ne devrait être qu’une 
mesure d’exception en présence d’un produit unique et simple. Il nous fait donc plaisir 
d’élaborer davantage sur  les motifs sous-jacents à cette position. 
 
Compte tenu du nombre croissant de transactions que ces ventes génèrent annuellement 
et plus particulièrement pour le Québec, l’accroissement du phénomène de la 
distribution « illégale » des garanties de remplacement (produit d’assurance / vente 
accessoire) par les marchands d’automobile, le Regroupement des cabinets de courtage 
d’assurance du Québec (RCCAQ) se sent hautement concerné par cette question.  Il ne 
fait aucun doute que les autorités réglementaires en place doivent enrayer ce phénomène 
et ce, dans l’intérêt des consommateurs. 
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Depuis une décennie, nous assistons à une multiplication de la vente accessoire de 
produits d’assurance par des représentants non certifiés.  Il devient difficile pour le 
consommateur de s’y retrouver et d’évaluer la qualité des couvertures offertes 
comparativement à celles offertes par les compagnies d’assurances et le réseau de 
distribution réglementés et, par conséquent d’exercer sa liberté de choix.  
 
Le RCCAQ est d’avis que pour la vente de produits d’assurance, un consommateur 
devrait transiger, dans son propre intérêt, avec un représentant certifié et qualifié qui 
est en mesure de bien l’informer, de bien le conseiller afin de bénéficier de la 
meilleure protection compte tenu de ses besoins. Le rôle conseil constitue un 
élément essentiel dans le choix et l’achat d’un produit d’assurance. 
 
Le Regroupement des cabinets de courtage d’assurance du Québec 
 
Tout d’abord, le RCCAQ, établit depuis déjà 35 ans,  représente au Québec les 
intérêts de plus de 500 cabinets en assurance de dommages, à travers lesquels plus 
de 5 500 professionnels de l’assurance oeuvrent au bénéfice des consommateurs. A 
l’échelle nationale, le RCCAQ compte, en tant que membre, sur l’appui indéniable 
de l’Association des courtiers d’assurance du Canada (ACAC) regroupant les 11 
onze associations provinciales de courtiers en assurance de dommages, soit plus de 
30 000 individus. 
 
La mission du RCCAQ consiste à assurer la protection de ses  membres en les 
appuyant dans l’exercice de leurs fonctions, en protégeant leurs intérêts 
économiques, en soutenant le caractère distinctif de la profession et en favorisant la 
cohésion entre les partenaires du réseau. 
 
Au Québec, le réseau des cabinets de courtage d’assurance constitue le réseau 
principal de distribution pour les compagnies d’assurance qui offrent des produits en 
assurance de dommages (particuliers et entreprises). Les représentants certifiés qui 
composent ce réseau offrent à leurs clients, individus et entreprises, des conseils 
judicieux leur permettant de démystifier les contrats et leur proposant, après analyse 
de leur situation, des produits d’assurance qui répondent à leurs besoins. 
 
L’Autorité des marchés financiers et l’encadrement de la distribution 
 
Au Québec, l’Autorité des marchés financiers (AMF) est l’organisme mis sur pied 
par le législateur pour veiller à la protection du public dans les domaines soumis à 
son autorité. La Chambre de l’assurance de dommages (ChAD) vient supporter 
l’AMF dans ce mandat en matière de discipline, formation et déontologie. 
 
Les activités des représentants dans les différents domaines couverts par la Loi 188 
sont hautement réglementés, afin de mieux protéger le consommateur. Notamment, 
ils doivent se conformer aux obligations prévues par la loi et les règlements, 
relativement à: 
 
 


� Certification 
� Formation continue obligatoire 
� Compte séparé pour sommes perçues pour le compte d’autrui 
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� Assurance responsabilité professionnelle obligatoire 
� Politique formelle de plaintes 
� Droits et frais  
� Code de déontologie 


 
La mise en place de cette infrastructure d’encadrement a nécessité des efforts 
continus et constants au cours des derniers dix ans et le RCCAQ se dit fier des gains 
réalisés par le réseau de cabinets de courtage au Québec en matière d’amélioration 
des compétences et de qualité de service. 
 
La Loi 188, un filet de sécurité pour le consommateur 
 
Au moment de l’adoption de la Loi sur la distribution de produits et services 
financiers (Loi 188) en 1999, le gouvernement ne poursuivait qu’un seul objectif : la 
protection du public. Le RCCAQ partage également cet objectif. L’application de 
la Loi 188 permettait l’encadrement des intervenants dont le travail est la 
distribution de produits et services financiers. Au Québec, en matière de distribution 
de produits d’assurance, cette dernière est permise selon 4 modes bien définis par la 
loi, soit par: 1) cabinets, 2) sociétés autonomes, 3) représentants autonomes ou 4) 
sans représentant.  La règle générale étant la distribution par des représentants 
certifiés et l’exception, la distribution sans représentant. Or, la vente d’assurance 
accessoire s’inscrit dans ce dernier mode prévu par la loi et doit demeurer un mode 
d’exception. 
 
Autoriser la vente de produits d’assurance par le biais de la distribution sans 
représentant prive indubitablement les consommateurs de la protection et des 
avantages d’une distribution par des représentants dûment qualifiés et autorisés par 
la Loi 188, en plus de créer une situation d’iniquité et d’engendrer une compétition 
partiale entre les types de distribution. En totale conformité avec la Loi 188, les 
représentants certifiés sont des professionnels agréés, contrôlés et dont la solvabilité 
est garantie. Il faut éviter l’émergence de réseaux de distributions en parallèle.  
 
La distribution par représentant certifié, un régime établi afin de  mieux protéger 
 
Le mode de distribution par représentant certifiés comporte une  meilleure 
protection pour le public, puisque ces professionnels ont des responsabilités et sont 
soumis à des obligations strictes : formation minimale, examens, stages, 
certification, responsabilité professionnelle, protection par fonds d’indemnisation, 
formation continue obligatoire, respect d’un code de déontologie, obligation de 
divulgation, régime de traitement des plaintes. Seuls les représentants certifiés sont 
habilités à intervenir dans une transaction de vente d’assurance, même accessoire, 
afin d’analyser les besoins, de proposer les options et de bien expliquer les 
implications (exclusions & limitations). 
 
La distribution sans représentant, un régime d’exception 
 
La distribution sans représentant (ou vente d’assurance accessoire) représente un 
régime d’exception de distribution de produits et services financiers par des 
intermédiaires qui ne sont pas des représentants encadrés au même titre que les 
autres. Seuls des produits marginaux entrent dans ce régime. C’est pourquoi le 
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RCCAQ soutient que les articles 408 et suivants de la Loi 188 (Titre VIII), énonçant 
les règles du jeu applicables à la distribution de produits d’assurance sans 
représentant, doivent être limités aux produits prévus aux articles 424 et 426 de la 
Loi. Ces derniers constituent des exceptions au régime général de distribution 
applicable en assurance de dommages. 
 
 


424. Pour l’application du présent titre, sont réputés être des produits d’assurance 
afférents uniquement à un bien : 


 
1. l’assurance voyage; 
2. l’assurance location de véhicules pour une location d’une durée inférieure à 


quatre mois; 
3. l’assurance sur les cartes de crédit et de débit. 


 
 


426. Pour l’application du présent titre, sont réputés être des produits d’assurance 
afférents uniquement à un bien auxquels adhère un client : 


 
1. l’assurance sur la vie, la santé et la perte d’emploi d’un débiteur; 
2. l’assurance sur la vie des épargnants. 


 
 
Le législateur a voulu limiter la distribution sans représentant à des produits simples 
qui ne nécessitent pas l’intervention d’un professionnel certifié, comme ça doit être 
la règle pour la distribution de l’ensemble des autres produits d’assurance. 
 
Faire cesser l’émergence de réseaux parallèles 
 
Le gouvernement et l’AMF doivent être prudents afin d’éviter que les règles du jeu 
de la distribution sans représentant ne deviennent une échappatoire facile permettant 
à différents intervenants de distribuer des produits financiers par des individus qui 
n’ont ni la formation ni la compétence pour ce faire et qui n’ont que peu de 
responsabilités vis à vis du consommateur. Accroître les activités de vente 
d’assurance accessoire ou distribution sans représentant affaiblit les lois et les 
règlements en vigueur et créé des conditions de marché inéquitables. 
 
Au Québec, l’AMF doit prendre position rapidement dans le dossier de la 
distribution sans représentant et freiner cette pratique. La vente d’assurance 
accessoire se retrouve dans plusieurs secteurs d’activités : vente d’automobiles, 
neuves et d’occasion véhicules récréatifs, machines agricoles, véhicules lourds, 
produits de consommation, etc.  
 
Le RCCAQ qualifie la situation d’urgente et souhaite ardemment que l’AMF prenne 
les mesures qui s’imposent pour que cesse l’émergence de réseaux de distributions  
parallèles. Le respect des lois s’impose. 
 
Nous vous remercions de nous avoir donné l’opportunité d’émettre nos 
commentaires face à cette réalité. Il nous fera plaisir de collaborer avec vous si vous 
souhaitez plus d’information. 
 
 







  5  


Veuillez agréer, Madame Shevlin, nos salutations distinguées. 
 
 
 
 


 
Johanne Lamanque 
Directrice générale 
 
   
 
c.c. Monsieur Mario Albert, Surintendant de la distribution, Autorité des marchés financiers 


 








 
 
 


MÉMOIRE 
 


DU REGROUPEMENT INDÉPENDANT DES CONSEILLERS DE L’INDUSTRIE FIANCIÈRE DU QUÉBEC 
 
 
 
 


À L’INVITATION DE L’AUTORITÉ DES MARCHÉS FINANCIERS (AMF) 
 


À PARTICIPER À LA CONSULTATION PUBLIQUE 
 
 
 


SUR LA VENTE D’ASSURANCE ACCESSOIRE PUBLIÉE PAR LE 
 


CONSEIL CANADIEN DES RESPONSABLES DE LA RÉGLEMENTATION  D’ASSURANCE (CCRRA) 
 


ET 
 


LES ORGANISMES DE RÉGLEMENTATION DES SERVICES D’ASSURANCE AU CANADA 
 


CONNUS SOUS L’ABRÉVIATION ANGLAISE «  CISRO » 
 
 
 


  
 


***  GROUPE DE TRAVAIL ***  
 


SUR LA VENTE D’ASSURANCE ACCESSOIRE (VAA)  
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Le masculin est utilisé de façon générique dans le seul but d’alléger le texte. 
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AVANT- PROPOS 
 
 
 
Le Regroupement Indépendant des Conseillers de l’Industrie Financière du Québec a connu 


le jour le 29 mars 2006, à Boucherville (Québec). 


 


 


 


 


 


La mission 


 


Préserver la pérennité du conseil financier indépendant par la promotion et la défense des 


intérêts professionnels communs aux membres et par le regroupement de ceux-ci sous la 


bannière d’une voix forte pour les représenter. 
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MÉMOIRE SUR : 
 


La vente d’assurance accessoire 
Document de consultation 


 
 


1. INTRODUCTION    
 
 
Le regroupement Indépendant des Conseillers de l’Industrie Financière du Québec se réjouit 


de pouvoir participer à ce groupe de travail sur la vente d’assurance accessoire avec 


l’Autorité des marchés financiers (AMF). 


 


Pour le RICIFQ, il est primordial qu’il y ait une réflexion et un examen sur les exigences liées 


à l’inscription de la vente d’assurance accessoire (VAA). 


 


Nous sommes très sensibles à tout ce qui peut affecter l’intégrité ainsi que l’image de la 


profession des conseillers en sécurité financière. 


 


 


Remerciements : 


 


Le conseil d’administration du RICIFQ désire remercier les  Autorités responsables de la mise 


en place de ce groupe de travail sur la vente d’assurance accessoire (VAA). 


 
 
 
 
 
 
 
 
Note :   N’hésitez pas à consulter notre site Internet au www.regroupement.ca  
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http://www.regroupement.ca/





 
 
II CONTEXTE 


 


Le Conseil canadien des responsables de la réglementation d’assurance (<< CCRRA >>) est 


une association inter juridictionnelle regroupant les organismes provinciaux, territoriaux et 


fédéraux de réglementation des assurances.   Les organismes de réglementation provinciaux 


et territoriaux sont chargés de réglementer les pratiques de l’industrie et de veiller à ce que 


les assureurs autorisés dans leur province ou territoire se conforment à la loi.   Ils peuvent 


également être responsables de la solvabilité des assureurs constitués en personne morale 


dans leurs territoires de compétence. 


 


Les Organismes de réglementation des services d’assurance canadiens (<< CISRO >>) 


regroupent les organismes responsables de la réglementation des intermédiaires du secteur 


des assurances, y compris les agents et les courtiers d’assurance, dans l’ensemble du 


Canada, ainsi que la délivrance de permis à ces intermédiaires. 


 


L’un des principaux objectifs de ces deux organismes est de faciliter l’harmonisation de la 


réglementation de l’assurance dans l’ensemble du Canada à la fois dans l’intérêt des 


consommateurs et celui du secteur de l’assurance.   Les efforts visant à instaurer une 


démarche harmonisée accroissent l’efficacité et les économies de coût tout en offrant une 


protection cohérente aux consommateurs de l’ensemble du Canada.  


 


À la suite de l’entrée en vigueur de la Loi ‘’ 188 ‘’ << sanctionnée le 20 juin 1998 >>, les 


produits d’assurance offerts par les Sociétés nationales des Québécoises et Québécois et la 


Société Saint-Jean-Baptiste   -   Avis du Bureau ne répondait pas à la définition de  


‘’distributeur’’ au sens de l’article 408 de la Loi.   C’est pourquoi elles ont demandé au 


gouvernement l’adoption d’un décret en vertu de l’article 428, afin de se conformer à la Loi et 


de pouvoir continuer à distribuer des produits d’assurance à leurs membres.   Des pouvoirs 


spéciaux créent des précédents aux objectifs de base à atteindre. 
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L’examen auquel procèdent actuellement le Conseil canadien des responsables de la 


réglementation d’assurance (CCRRA) et les Organismes de réglementation des services 


d’assurance au Canada (CISRO) a débuté à la fin de 2004. 


 


Le CCRRA et les CISRO ont créé le Comité de révision des pratiques de l’industrie (CRPI) 


pour examiner les relations financières entre les compagnies d’assurance et leurs 


intermédiaires qui présentent un potentiel de conflit d’intérêts. 


 


Le CCRRA et les CISRO ont demandé l’apport de la section de l’Association des banquiers 


canadiens (ABC) sur les aspects décrits dans le document de consultation de juin 2006 


 


Le 16 février 2006, le CCRRA et le CISRO ont publié un document intitulé Gestion des 


conflits d’intérêts : document de consultation sur l’amélioration et l’harmonisation des 


pratiques exemplaires.   Le document de consultation formulait les trois recommandations 


suivantes fondées sur des principes et axées sur les résultats du marché : 


 


• Priorité des intérêts du client; 


• Divulgation d’un conflit d’intérêts ou d’un risque de conflit d’intérêts; 


• Recommandation d’un produit. 


 


La soumission des observations a pris fin le 24 mars 2006 et il y a eu un rapport sur la mise 


en œuvre des principes du CRPI par les associations de l’industrie en mars 2007. 
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Le CCRRA et  le CISRO ont formé un groupe de travail en avril 2008 sur la vente 


d’assurance accessoire (VAA). 


 
L’article 428 de la Loi sur la distribution de produits et services financiers prévoit deux 


régimes de distribution de produits d’assurance soit AVEC représentant (conseiller certifié) et 


SANS représentant.   Nous souhaitons que le terme << représentant >> soit changé pour 


CONSEILLER CERTIFIÉ. 


 


Partie 1 


 


L’inscription de la vente d’assurance accessoire (VAA) 


 


Le groupe de travail du CRPI est venu en accord sur la définition proposée de la VAA.   << Le 


vendeur d’assurance accessoire est la personne qui, dans le cadre de ses activités qui ne 


sont pas du domaine de l’assurance, offre de façon accessoire, pour le compte d’un 


assureur, un produit d’assurance afférent uniquement à un bien qu’elle vend, un service 


qu’elle rend ou qui y fait adhérer un client >>.   Nous désapprouvons certains principes de ce 


genre de distribution non conventionnelle.    Comment peut-on dire dans la définition proposée que ce 


ne soit pas de l’assurance ?   Qu’est-ce qu’un vendeur ?   Qui est le fabricant ?   Qui est le 


fournisseur ?   Ce ne sont pas les compagnies d’assurance ?   À notre avis, la distribution dite non 


traditionnelle n’aurait jamais dû voir le jour sous la forme que nous connaissons aujourd’hui.    


 


 


 


 


 


 


 7







 
 


Partie 1 (suite) 


 


L’inscription de la vente d’assurance accessoire (VAA) (suite) 


 


L’inscription permet le droit de pratique pour un cabinet ou une société autonome.   C’est la 


confirmation de son inscription par l’Autorité, c’est-à-dire l’autorisation d’agir par l’entremise 


de représentants dûment certifiés.   Contrairement au certificat de représentant l’inscription 


ne comporte pas de date d’échéance.   Nous ne croyons pas à la nécessité d’exiger 


l’inscription de la VAA dans les points de distribution actuelle. 


 


Il serait plus raisonnable d’interdire ce mode de distribution (DISTRIBUTION SANS 


REPRÉSENTANT, Chapitre 1 Assureurs, art. 408) et d’instituer l’obligation aux assureurs de 


passer par un conseiller en sécurité financière  indépendant/autonome et/ou captif régi par 


des règles strictes (AMF) et encadré par la Chambre de sécurité financière (CSF) du Québec. 


 


Nous croyons que le consommateur serait mieux servi lors de la vente d’assurance 


accessoire.   Le consommateur ne possédant pas les outils nécessaires pour prendre une 


décision éclairée concernant son achat puisque le VENDEUR (sans représentant) non 


qualifié à faire de l’analyse des besoins financiers (ABF) n’est pas en mesure d’assumer cette 


responsabilité. 


 


Nous avons constaté, contrairement à votre groupe de travail qu’il n’y a pas de neutralité 


entre le VENDEUR et le consommateur, puisqu’il y a des concours à l’interne faisant la 


promotion des meilleurs vendeurs à l’intérieur d’un point de vente.   Les récompenses qui 


sont légales, selon l’AMF, à l’interne, enlèvent toute crédibilité dans le mode de distribution 


d’un produit puisque l’appât du gain a tendance à influencer d’abord le VENDEUR (sans 


représentant) au détriment du consommateur.   Nous croyons que les concours internes 


nuisent à la neutralité des recommandations offertes par le représentant. 
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Partie 1 (suite) 


De :   l’inscription de la vente d’assurance accessoire (VAA) (suite) 


 


Il est évident que le consommateur dans un monde de consommation, va être tenté d’inclure 


une protection additionnelle sur le moment, en ne tenant pas compte de l’ensemble des 


protections qu’il possède déjà lors de la présentation du produit ou service offert. 


 


Le conseiller en sécurité financière indépendant ne peut être forcé par l’assureur à atteindre 


des quotas.   De par sa formation, il peut vulgariser en mots simples la teneur d’un produit et 


d’un service financier.   Le conseiller n’offrira pas un produit qui n’avantage pas le 


consommateur et forcera, par le fait même, les assureurs à ajuster leurs produits et à les 


rendre supérieurs à la garantie de base. 


 


Nous sommes d’accord que toute entreprise se doit d’être rentable.   Pour ce faire, le produit 


ou service offert doit être une protection réelle et sans équivoque pour le consommateur. 


 


Ce que nous vivons depuis belle lurette dans le domaine de la vente d’assurance accessoire 


(VAA) ressemble très étrangement aux Papiers commerciaux adossés à des actifs 


(PCAA/tolérance).   Là où il y a lacune, c’est le mode de distribution.   Nous souhaitons que 


tout soit mis en œuvre avec ce groupe de travail pour s’assurer que la VAA soit réglementée 


adéquatement et protège réellement le consommateur avec des produits et services de 


qualité exemplaire et offerts par des gens qualifiés. 


 


De nos jours, il y a un marketing éclair imposé sciemment par l’industrie pour s’assurer que 


les OAR ne puissent pas suivre la mise en place de nouveaux produits et services.    
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Partie 1 (suite) 


 


De :   l’inscription de la vente d’assurance accessoire (VAA) (suite) : 


 


Nous croyons qu’il serait irréaliste que l’industrie ait l’obligation d’obtenir l’accord des OAR 


avant de produire un nouveau produit financier.   Il faudrait par contre, que des balises claires 


soient établies par tous les intervenants de l’industrie, du manufacturier au distributeur, à 


l’intérieur d’un cadre règlementaire pouvant être facilement surveillées par les Autorités 


réglementaires. Une façon de contrôler la bonne conscience d’un distributeur serait 


d’appliquer des sanctions exemplaires au fautif. La bonne gouvernance doit être la règle d’or 


pour tous les intervenants de l’industrie sans exception et ce, à tous les niveaux. 


 


Nous pourrions identifier plusieurs cas de pratiques douteuses dans la VAA (concours de 


vente).   Notre regroupement a déjà rapporté ce fléau dans la distribution des produits et  


services à l’Autorité.   Selon nous, le législateur doit donner tous les pouvoirs nécessaires à 


l’Autorité des marchés financiers (AMF) pour assumer ses responsabilités envers les 


consommateurs.    


 


Les OAR sont en train d’établir depuis quelques années une nouvelle mode voulant 


transférer le niveau de responsabilité au plus bas niveau qui est le consommateur.   Est-ce 


réaliste ?   Non, ce n’est pas réaliste puisque le consommateur va toujours avoir besoin d’un  


spécialiste puisqu’il ne peut pas être plombier, menuisier, comptable, notaire, planificateur et 


encore moins spécialiste des placements. 
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Partie 1 (suite) 


 


De :   l’inscription de la vente d’assurance accessoire (VAA) (suite) : 


 


 


Nous croyons que seule une personne autorisée par l’Autorité devrait être en mesure d’offrir 


des VAA (conseiller en sécurité financière indépendant (autonome) et/ou captif).   Il devrait 


être impératif que, lors de l’achat d’un produit d’assurance, il y ait une analyse des besoins 


financiers (ABF).   Nous ne pouvons pas être sérieux et accepter de vendre un produit à la 


pièce sans tenir compte de la situation financière globale du consommateur. 


 


Croyez-vous qu’il est raisonnable de croire que les OAR sauront faire face aux nouvelles 


formes, modèles et technologies à venir avec la structure légale et administrative actuelle?   


Oui, si les changements appropriés sont mis en place.   En aucun temps, l’Autorité ne doit 


perdre son efficacité par vice de procédure.   L’Autorité doit avoir plus de pouvoir afin 


d’intervenir sur le champ dès qu’une situation irrégulière se présente.  


 


Le dicton disant qu’il vaut mieux prévenir que guérir est essentiel, surtout dans le domaine de 


la haute finance.    
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Partie 1 (suite) 


Disponibilité des données statistiques : 


 


Les assureurs se vantent d’avoir l’obligation de donner toutes les statistiques nécessaires 


pour les fins d’analyses futures. 


 


Non, ce n’est pas le cas et nous ne croyons pas qu’une telle obligation devrait être amplifiée 


et être imposée aux assureurs.   Pour qu’une telle mesure puisse faire l’objet d’une 


obligation, il faudrait qu’il y ait un décret suivi d’un vote majoritaire de la Chambre »   De plus, 


une telle mesure administrative prohibitive n’améliorerait pas les objectifs escomptés. 


 


Finalement, nous sommes d’avis que tout actuaire sénior est en mesure de déterminer à 


partir des statistiques largement disponibles le bien-fondé de tous les produits d’assurance 


présentement sur le marché et de ceux  en devenir. 


 


Ce qui nous porte à croire que, le gros bon sens doit l’emporter, par l’obligation aux Autorités 


de mettre en place des critères fondamentaux imposant des rapports qualité-prix acceptables 


pour les consommateurs. 


 


Partie 1 (suite) 


Les libellés de police 
 


Ils sont tous conformes et exacts sur le plan légal.    


 


Conditions particulières : 


 


• Y aurait-il un impact sur la décision d’adhérer ou non à une protection 


complémentaire si les définitions étaient plus transparentes ? 
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Partie 1 (suite) 


Les libellés de police (suite) 


 


 


• Il serait souhaitable que les risques assurés fassent l’objet d’une échelle de 


probabilité afin que les primes demandées soient appréciées sur des bases 


pragmatiques et objectives par le consommateur. 


 


Commentaires : 


 


De nos jours l’expression << coût élevé>> ou << trop cher >> s’est inscrite dans l’esprit du 


consommateur comme suit : ce qui n’est pas un gros déboursé sera considéré comme peu  


élevé en terme de coût.   Ce qui constitue un gros déboursé sera très souvent considéré 


comme très coûteux. 


 


Cependant, si nous acceptons l’idée que l’achat d’un crayon au prix de 5.00 $ n’est pas cher, 


alors qu’il en a coûté seulement 0.25 sous au revendeur, est-ce possible d’admettre que dans 


de telles circonstances il y ait un profit presque prohibitif tout en considérant que ce profit est 


tout à fait légal.   Alors, posons-nous la question suivante : où doit commencer notre 


ingérence face à la libre entreprise et où doit-elle se terminer ? 


 


Nous acceptons que des organismes s’interrogent quant à la légitimité de regarder ce qui doit 


être amélioré ou pas.   Cependant, une obligation fondamentale demeure incontestablement 


incontournable, soit celle de déterminer la question suivante : jusqu’où nos institutions 


publiques peuvent-elles aller visant la mise en place de standards et où doit-on s’abstenir 


d’intervenir ? 
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La sélection des risques après sinistre (SRAS) : 


 


Puisque nos institutions créent des lois permettant l’obligation de standards visant des 


secteurs économiques bien précis alors, il nous apparaît alors incontournable que tout secteur 


visé ne puisse faire l’objet d’exception, comme c’est le cas actuellement dans les << VAA >>. 


 


 


Pour toutes les institutions qui vendent des produits dont la sélection des risques est réalisée 


après le sinistre, cela constitue un avantage économique important, les coûts d’acquisition 


étant largement réduits comparativement à ceux exigeant une présélection. 


 


Un avantage également non négligeable se situe au niveau des réclamations, puisque que 


toutes les réclamations sont sujettes à controverse et/ou à un refus lors des sinistres basés 


sur des manquements, quant à l’exactitude des réponses données lors de la déposition du 


questionnaire aux dossiers des assurés, surtout que l’assurabilité de l’assuré se fait 


seulement après le décès.   Et pour preuve, combien de réclamations de décès se retrouvent 


devant les tribunaux visant les contrats ayant été confrontés à une analyse exhaustive à 


l’émission ?   Réponse, historiquement presque jamais. 


 


Dans le cas contraire, la différence est énorme.   Il ne nous fut pas possible d’obtenir les 


statistiques officielles; cependant, nous serions en mesure à une date ultérieure de vous 


fournir ces données.   Toutefois, il est de notoriété connue que ces contrats ont fait l’objet de 


poursuites judiciaires dans le passé à maintes reprises et une multitude de refus de paiement 


ont été accordés par les juges. 
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Partie 1 (suite) 


 
La sélection des risques après sinistre (SRAS) (suite) : 


 


L’admissibilité d’une telle pratique constitue un avantage énorme au niveau des profits pour les 


institutions et un désavantage notable pour le consommateur, puisque ce dernier n’est pas toujours 


en mesure, pour ne pas dire presque toujours, d’évaluer les rapports ‘’risque/prime’’. 


 


La clause d’incontestabilité ne faisant pas partie des polices visées face aux VAA, constitue la pierre 


angulaire permettant des coûts d’acquisition réduits, un apport de force favorable aux assureurs, une 


ambiguïté difficilement appréciable pour les consommateurs et finalement provoquant beaucoup de 


controverse. 


 


Partie 1 (suite) 


Rémunération : 


 


Les modes de distribution ont un effet direct sur la rémunération.   Tant et aussi longtemps que le 


mode de rémunération garde un équilibre acceptable, nous croyons que tous les individus ont le droit 


à une compensation monétaire juste et équitable en rapport avec la profession exercée.  


 


Partie 1 (suite) 


 


Le traitement des sinistres : 


 


Voilà un point parmi ceux qui nous sont présentés et qui est particulièrement intéressant. 


 


Le traitement des sinistres est directement relié à la transparence du libellé d’une assurance face aux 


garanties sur lequel il repose. 


 


L’ambiguïté découle de l’absence de règles claires  qui occasionnent des traitements controversés 


débouchant très souvent devant les tribunaux. 


 


 15







 
 


Partie 1 (suite) 


Le traitement des sinistres (suite) : 


 


Exemple : Pour ce qui est des sinistres visant les accidents d’automobiles, aucune ambiguïté 


ne vient assombrir le paiement des sinistres parce que la transparence et les garanties sont 


claires. 


 


La conformité : 


 


Tous les représentants certifiés inscrits auprès de l’AMF sont soumis au Code de déontologie 


de la Chambre de la sécurité financière à titre de conseillers en sécurité financière 


(représentants).   Voir la Loi sur la distribution de produits et services financiers (1998, c 37, 


a. 313, 1er al, par. 1e). 


 


Il va de soi que la conformité doit s’intégrer à toutes les catégories du processus de gestion 


d’une entreprise responsable.   La conformité par catégorie se veut très efficiente puisqu’elle 


touche toutes les interventions humaines autant dans le secteur administratif que celui des 


opérations.   En établissant des normes de gestions strictes, des procédures de contrôle à 


l’interne par l’entremise des codes d’éthique et de déontologie, par des règlements et des 


lignes directrices pour tous les conseillers, il y aura un effet de rehaussement des standards 


qui assurera une meilleure protection pour le consommateur. 


 


Nous constatons qu’il est très difficile de trouver une catégorie de professionnels qui sont 


plus encadrés que le conseillers financiers en sécurité financière.   Pour ce faire, les 


assureurs possèdent tous un Code de saines pratiques commerciales en assurance et rentes 


individuelles.   Ce code a pour objectif premier d’encadrer l’ensemble des activités d’affaires 


et de s’assurer que l’intérêt du consommateur soit toujours la priorité.   La formation 


obligatoire contribuera à maintenir un standard minimum pour tous les intervenants de 


l’industrie. 
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Partie 2 


 


Discussions constructives sur la façon de résoudre les problèmes connus et 


potentiels : 


 


Les exclusions (art.  ), restrictions (art. 427) et limitations (art. 424 & 426) (« ERL ») : 


 


1. À part le formulaire de demande, y a-t-il d’autres moyens d’assurer une divulgation 


adéquate des renseignements pertinents aux consommateurs ? 


 


Réponse :   Nous serions d’accord pour l’utilisation d’un formulaire uniforme de demande 


des produits de VAA.   Oui, il faudrait aussi exiger que les assureurs incluent des 


questions plus détaillées dans les formulaires de demande.   Il est impératif que l’état de 


santé antérieur du consommateur soit clairement indiqué et paraphé par celui-ci. 


 


Mais revenons à la clause d’incontestabilité.   Si cette clause faisait partie intégrante des 


contrats, la question qui précède deviendrait non avenue. 


 


Si l’évaluation des risques est faite seulement après le sinistre, le consommateur doit en 


connaître préalablement les conséquences potentielles à son assurabilité.   Une autre 


façon d’y arriver est l’analyse des besoins financiers (ABF) obligatoire et l’obligation de 


faire signer le consommateur indiquant qu’il a bien reçu toutes les informations 


pertinentes à la prise de décision. 


 


Nous sommes ouverts à la discussion, après que les autorités auront pris une position 


ferme sur le modèle de distribution.   Qui sera responsable à titre de conseiller sur les 


VAA ? 
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Partie 2 (suite) : 


Les exclusions (art.  ), restrictions (art. 427) et limitations (art. 424 & 426) (« ERL ») : 


 


 


2. Est-ce que les assureurs devraient être obligés de valider plus rigoureusement 


l’admissibilité d’un consommateur à une protection et de quel délai devraient-ils 


disposer pour évaluer cette admissibilité ? 


 


Réponse :   Oui, Il est essentiel que les assureurs valident plus rigoureusement 


l’admissibilité d’un consommateur à une protection.    Il va de soi que l’assureur doit 


obtenir un minimum d’information pour que le consommateur se qualifie à titre d’assuré, 


en le questionnant sur son historique médical.   Dès qu’une question peut laisser croire à 


une possibilité de non-admissibilité, l’assureur doit informer par écrit le demandeur dans 


les 60 jours qui suivent la demande de validation de l’assurabilité.   S’il y avait un refus, le 


motif du refus serait inscrit et un remboursement de la ou des prime(s) payée(s) y serait 


joint. 


 


3. Si la sélection des risques après sinistre était jugée acceptable dans certaines 


situations particulières, comment les consommateurs devraient-ils en être informés ? 


 


Réponse :   Le consommateur devrait en être avisé par écrit dans les 60 jours suivant le 


sinistre. 


 


 


4. Comment devrait-on informer les consommateurs des ERL applicables aux polices 


d’assurance collective ? 


 


Réponse :   Le consommateur devrait en être avisé par écrit lors de l’adhésion et ce dans 


tous les cas, sans exception. 
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Partie 2 (suite) : 


Les exclusions (art.  ), restrictions (art. 427) et limitations (art. 424 & 426) (« ERL ») : 


 


 


5. Quelle est la façon la plus efficace de communiquer tout conflit d’intérêts potentiel ? 


 


Réponse :   Les conseillers (VENDEURS) doivent représenter loyalement les intérêts du 


consommateur et, dans aucune circonstance, leurs intérêts doivent primer sur les intérêts 


du consommateur.    


 


Les vendeurs devraient être forcés de divulguer tout intérêt direct ou indirect, financier ou 


autre qu’ils ont dans la vente de l’assurance, ainsi que le nom de l’identité responsable de 


fixer les tarifs proposés aux consommateurs. 


 


Les compagnies d’assurance devraient être obligées de fixer les tarifs appliqués par les 


vendeurs, tels que les établissements de prêts et les détaillants. 


 
Un régime complet de délivrance de permis devrait être mis en place afin de donner aux 


organismes de réglementation les moyens nécessaires de traiter les conflits d’intérêts. 


 


Une dérogation à la non-conformité lors d’un conflit d’intérêts devrait entraîner des sanctions 


appropriées. 
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Partie 2 (suite) 


Rôle et responsabilités des vendeurs d’assurance accessoire et des assureurs : 


 


Le rôle d’un conseiller lors de la vente d’assurance accessoire serait de recueillir les données 


essentielles à la planification des besoins financiers, en évaluant et utilisant ces données 


dans l’analyse, pour prouver au consommateur le bien-fondé d’utiliser une protection 


complémentaire à l’achat d’un produit ou d’un service financier. 


 


Les responsabilités  seraient de préciser au client la nature de la garantie, indiquer clairement 


les exclusions de garantie pour permettre au client de discerner s’il ne se trouve pas dans 


une situation d’exclusion; il est impératif qu’il y ait une analyse des besoins financiers (ABF) 


en tout temps. 


 


Le conseiller lors de la vente d’assurance accessoire devrait être soumis aux mêmes 


obligations que le distributeur de produits et services lequel, en vertu de l’article 431 de la Loi 


sur les produits et services, doit dévoiler au client, lorsqu’il reçoit pour la vente d’un produit 


une rémunération qui excède 30 % de son coût.   Est-ce fait ? 


 


Il serait possible d’élaborer une structure détaillant un modèle de distribution renouvelée afin 


de permettre une pleine protection aux consommateurs.   Puisque nous possédons un 


modèle éprouvé pour l’encadrement des intervenants du secteur financier, pourquoi ne pas 


l’imposer à la distribution sans représentant ?   Voici un exemple : 
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Partie 2 (suite) 


 


 


Exemple : Distribution des produits et services 


 
LES CONSOMMATEURS 
 


 
LES DISTRIBUTEURS << DES REPRÉSENTANTS DÉJÀ CERTIFIÉS >> 
 


 
LES UNITÉS DE FORMATION CONTINUE 
 


 
LES ASSUREURS 
 


 
L’ENCADREMENT DÉONTOLOGIQUE PAR LA CHAMBRE DE LA SÉCURITÉ 
FINANCIÈRE (CSF) 
 


 
L’ÉMISSION D’UN PERMIS D’EXERCICE PAR L’AUTORITÉ  
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Partie 2 (suite) 


Rôle et responsabilités des vendeurs d’assurance accessoire et des assureurs (suite) : 


 


6. Quel est le mécanisme le plus efficace pour faire en sorte que les vendeurs aient un 


niveau approprié de connaissance des produits ? 


 


Réponse :   L’Autorité des marchés financiers se devrait d’éliminer le VAA à titre de 


distributeur et par le fait même, obligerait les vendeurs à être qualifiés comme des 


représentants certifiés (autonome ou captif). 
 


7.   A)   Les consommateurs sont-ils en position d’être adéquatement informés en ce qui 


concerne la décision d’acheter des produits de VAA ?   B)   Les consommateurs peuvent 


se fier aux renseignements fournis par les vendeurs d’assurance accessoire pour prendre 


une décision.   C)   Quel genre de cadre réglementaire conviendrait le mieux à 


l’application de normes de pratique acceptables ? 


 


Réponse A :   Non.   Le modèle de distribution actuel n’est pas dans l’intérêt des 


consommateurs puisqu’il n’y a pas d’encadrement minimal à la vente de produits et 


services financiers (véhicules, services, habitation, informatique et électronique). 


 


Réponse B :   Non, le minimum serait de bien connaître son client; tout part de l’analyse 


des besoins financiers (ABF).    


 


Réponse C :   Il faudrait un règlement qui limiterait la distribution sans représentant et qui 


privilégierait un représentant  dûment qualifié et supervisé par des règles strictes tout en 


incluant la formation continue. 
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Partie 2 (suite) 


Rôle et responsabilités des vendeurs d’assurance accessoire et des 


assureurs (suite) : 


 


8.   Les vendeurs d’assurance accessoire devraient-ils être supervisés par les assureurs 


sinon, par qui devraient-ils l’être ? 


      


 Réponse :   Les vendeurs d’assurance accessoire devraient être supervisés par les 


assureurs tout en s’assurant de respecter l’encadrement établi par l’Autorité des marchés  


financiers (AMF) et la Chambre de la sécurité financière (CSF).  


 


9 Quel est le meilleur moyen pour les assureurs de présenter des renseignements 


 précis sur la VAA ? 


 


Réponse :   Nous demandons que les assureurs distribuent leurs produits VAA seulement 


par des conseillers certifiés.   Ils doivent (OAR) s’assurer qu’il y ait coordination afin que 


l’Association des banques du Canada (ABC) ait les mêmes exigences.    


 


10 Quels problèmes rencontreraient les assureurs s’ils devaient se conformer à de 


 nouvelles exigences de production de rapports portant spécifiquement sur la VAA ? 


 


Réponse :   Nous sommes persuadés que les assureurs possèdent déjà toutes les 


technologies et les statistiques nécessaires à la production de rapports justifiant la 


qualité/prix des produits et services offerts aux consommateurs, ce qui  est nécessaire à 


la transparence d’une entreprise responsable.   Par ailleurs, nous ne croyons pas que ce 


genre de requête causerait problème aux assureurs. 
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Autres questions  du RICIFQ : 
 
11.   Les assureurs devraient-ils être soumis par les Autorités à la validation de critères 
minimaux pour les produits et services qu’ils offrent sur le marché ? 
 
Réponse : Il est impératif que les assureurs soient attentifs aux besoins réels des 
consommateurs.   Exemple :   les assureurs sont tenus de respecter des règles quant aux 
choix de leurs placements, face aux réserves actuarielles (mathématiques) à l’encontre des 
risques exposés. 
 
S’il a été nécessaire dans le passé d’imposer des règles à ce niveau pour protéger les 
consommateurs, comment peut-on aujourd’hui justifier une absence de critère pour les  
produits et services sur les marchés et principalement ceux reliés à la vente d’assurance 
accessoire (VAA). 
 


12.    Devrait-on limiter le capital assurance-vie en assurance collective ? 
 
Oui, nous croyons que l’offre ne devrait pas excéder une fois le salaire.  À défaut, certains et 
même beaucoup d’assurés justifient leur capital assurance suffisant, sans égard à leur 
obligation réelle.   Pour la plupart, ils se voient dans l’impossibilité de continuer à conserver le 
capital assuré pendant leur retraite suite à des coûts très élevés.  
 
Alors, ils se verront dans l’obligation de se tourner vers les VAA pour qui les garanties 
peuvent être aléatoires. 
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Conclusion 


 


Lorsqu’une mesure est mise en application en visant la protection des individus face aux 


institutions financières, il nous apparaît fondamental que toutes sphères d’activités 


directement liées auxdites institutions soient réglementées de manière à ce que toutes les 


institutions et tous les paliers administratifs des institutions soient liés (contraints) aux mêmes 


mesures. 


 


Il existe actuellement un capharnaüm en matière d’assurance de personnes et de vente 


d’assurance accessoire.    


 


Il est évident que les pressions mondiales visant une modélisation ne sont pas la solution à 


tous les maux du monde de la haute finance. 
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Entériné par :   Larry Bathurst, président 


                           RICIFQ 


                           50, boul. St-Charles 


                           Beaconsfield (Québec) 


                           H9W 2X3 
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                                            ANNEXE ‘’ A ‘’ 


 
Tableau du nombre d’assureurs << assureurs & intermédiaires >> 
 
 
 


Soumission des observations a pris fin le 24 mars 2006.   À notre avis, le délai était trop court. 
                


Nombre d'assureurs - assurances   Soumission Associations Associations CRPI a Part de 


de personnes au Canada :   des nationales nationales retenu pour participation 


      observations de l'industrie d'intermédiaires fin d'examen dans l'industrie 


             


À charte du Canada   47         38,52% 


             


À charte du Québec 21         17,21% 


             


À charte d'une autre  8         6,56% 


province               


             


À charte d'un État    46         37,70% 


ou pays étranger               


             


Total   122 43 35 8 11 100,00% 


(ratio sur le nombre total d'assureurs au Canada) 35,25% 28,69% 6,56% 9,02%   


(ratio sur le nombre total des soumissions)   81,40% 18,60% 25,58%   


            


(ratio sur le nombre d'associations de l'industrie 


7)   63,64%       


(ratio sur le nombre total des intermédiaires 3)     27,27%     


            


Notes :   Une compagnie en assurance de personnes peut avoir plus d'une charte.     


              Le nombre d'intervenants semble minime, mais les répondants représentent peut-être plus 


              de 50 % du marché.        
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                                            ANNEXE ‘’ B ‘’ 


 
Tableau des intervenants des produits & services en assurance                         
 


 


DISTRIBUTION SANS REPRÉSENTANT – Art. 424 


 


Ils sont réputés être des produits d’assurance afférents uniquement à un bien. 


 


 


1e L’assurance-voyage 


 


 


2e l’assurance-location de véhicule pour une 


location d’une durée inférieure à quatre mois 


 


 


3e l’assurance sur les cartes de crédit et de 


débit 


 


 


 


 


DISTRIBUTION SANS REPRÉSENTANT   -   Art. 426 


 


Ils sont réputés être des produits d’assurance afférents uniquement à un bien auquel adhère 


un client 


 


 


1e l’assurance sur la vie, la santé et la perte 


d’emploi d’un débiteur 


 


 


2e l’assurance sur la vie des épargnants 
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                                             ANNEXE ‘’ C’’ 


 


Modèle de distribution pour la vente d’assurance accessoire 


 


 


        
        
          


 CONSOMMATEUR 
 
           


       CHAMBRE DE LA SÉCURITÉ 
     FINANCIÈRE (CSF)   
             
 DÉTAILLANT        
          
           
       AUTORITÉ DES MARCHÉS 
 CONSEILLER EN SÉCURITÉ   FINANCIERS (AMF)   
 FINANCIÈRE           
          
        
          
 ASSUREUR        
          
        
        
   La mise en place de ce mode de distribution devrait appartenir à l'assureur dans ses points  
   de vente respectif.       
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Références Internet : 


Association canadienne des compagnies d’assurance de personnes 


www.accap.ca 


Autorité des marchés financiers (AMF) 


www.lautorite.qc.ca  


Bureau d’assurance du canada 


www.bac.quebec.qc.ca 


Canadian Council of insurance Regulators (CCIR) - Conseil Canadien des Responsables de 


la Réglementation d’assurance (CCRRA) 


www.ccir-ccrra.org 


Chambre de la sécurité financière 


Le Service de conciliation des assurances de personnes du Canada 


www.scapc.ca 


Institut de la gestion financière de Québec (IGF Québec) 


www.igfquebec.com 


Institut de la gestion financière du Canada (IGF) 


www.igf.ca 


Service de conciliation des assurances de personnes du Canada (SCAPC) 


www.clhio.ca  
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 Saskatchewan Automobile Dealers' Association 
   


 
 


 
 
 
April 25, 2008 
 
 
 
CCIR Secretariat 
5160 Yonge Street, Box 85, 17th Floor 
Toronto, ON, M2N 6L9 
E-mail: ccir-ccrra@fsco.gov.on.ca 
 
RE:   Incidental Selling of Insurance (ISI) 
 
Thank you for the opportunity to comment on your consultation document for the 
Incidental Selling of Insurance. 
 
In Saskatchewan, the insurance companies that our members work with offer excellent 
training and up-grader courses to dealerships on a continuous basis.  It is in the best 
interests for everyone involved that our members and insurance companies provide full 
and current information for the consumer.  The forms offer full disclosure for the 
consumer: 
- a section that outlines medical questions of pre-existing conditions that customers may 
have that may affect their eligibility of purchasing this insurance.  The customer is 
required to sign off on this section; 
- a section that states that the dealership is sponsored by the Insurance Company and 
that the dealership will receive a commission from that company; 
- a section that spells out what type of insurance the customer is purchasing, the 
financed amount, length of term, and premiums; and 
- Privacy notice. 
 
In today's busy world, dealerships are pleased to be able to offer consumers "one-stop” 
shopping.  Dealership business offices are a sophisticated and all encompassing financial 
and product service center these days and the F & I managers at the dealerships 
provide the insurer access to the consumer; but ultimately, the responsibility for the 
product, service, and the protection it is intended to provide to the customer, rests with 
the insurer. 
 
In closing, SADA fully endorses our dealer members as reputable corporate citizens.  As 
a national body, we have a National Dealer Code of Ethics that all members endorse.  It 
is only in our members' best interest to provide good quality product, conveniently, and 
at competitive premiums. 
 


…2 
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Page 2 
CCIR Secretariat 
April 25, 2008 
 
 
 
 
About SADA - The Saskatchewan Automobile Dealers’ Association (SADA) is a not-for-
profit membership organization whose members are the 134 new car and truck 
franchises in the Province of Saskatchewan and who employ approximately 5,000 
Saskatchewan residents.  Its mandate is to provide a medium through which their 
members may advance their views of subjects of common interest and advance the 
interests of the motoring public; as well as to foster, promote and encourage by all 
lawful and proper means, those common interests. 
 
Sincerely, 
 
 
 
Susan Buckle 
Executive Director 
 
cc  Honourable Rod Gantefoer, Minister of Finance, Government of Saskatchewan 
cc  Ron Fullan, Vice-Chairman, Life Insurance Council of Saskatchewan 
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1. Introduction 


The Travel Health Insurance Association of Canada (“THIA”) represents over 801 
Canadian travel insurance industry participants, including both life and health, 
and property and casualty insurance companies, intermediaries, administrators 
and medical providers and professionals.  The mission of THIA is to develop 
standards of conduct and to promote professional and public education, relevant 
to the providers of travel health insurance operating in Canada. 


Consequently, THIA’s membership has an interest in the Canadian Council of 
Insurance Regulators’ (“CCIR”) and the Canadian Insurance Services Regulatory 
Organizations’ (“CISRO”) recent consultation paper on Incidental Selling of 
Insurance (the “Consultation Paper”) to the extent that it relates to travel 
insurance. 
 
THIA is pleased to provide commentary on those aspects of the Consultation 
Paper which are relevant to travel insurance2 and THIA’s membership. 
 
THIA shares CCIR’s and CISRO’s interest in consumer protection in the field of 
travel insurance. To that end, THIA’s representatives would be pleased to meet 
with the CCIR/CCISRO to discuss in further detail, THIA’s response to the 
Consultation Paper, as set out below. 
 
 
2. Background 


The Consultation Paper refers to both creditor insurance and travel insurance.  
THIA’s commentary on the Consultation Paper, relates entirely to travel 
insurance.  Some of the distinguishing attributes of travel insurance are as 
follows. 
 


(a) Need for Travel Insurance 
Any Canadian travelling outside this country would be ill-advised to 
travel without some form of emergency medical insurance 
coverage.  Consequently, the purchase of travel insurance is an 


                                                 
1  THIA members include insurance companies, affinity companies who sponsor travel insurance 
products, managing general underwriters, agents and brokers, risk managers/claims 
management companies, allied agencies such as air ambulance companies as well as other 
healthcare providers. 
 
2 Travel insurance provides insurance against loss, damage, injury or expense caused by 
accident, injury, sickness, property loss or theft arising during or in connection with travel outside 
an individual’s home province or territory of residence and it also provides coverage in connection 
with the cancellation, delay or interruption of travel or intended travel and it may include short 
term vehicle rental insurance where indemnification is provided only in respect of collision 
damage. 
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essential purchase. The ready availability of affordable travel 
insurance coverage for Canadians should be an important public 
policy consideration for this reason.  In this regard, Foreign Affairs 
and International Trade Canada and each of the provincial health 
insurance plans highlight the need to purchase of travel insurance 
prior to leaving Canada and the Travel Industry Council of Ontario 
requires travel agents to advise the customer of the availability of 
travel insurance. 


 
(b) Travel Insurance Not Just Incidental 


Travel insurance is sold and distributed in a variety of channels not 
all of which would be considered “incidental” within the definition set 
out in the Consultation Paper3. Travel insurance is sold through 
licensed insurance agents, travel agents (which are required to be 
licensed in some jurisdictions), deposit-taking institutions, some 
credit cards, some employee benefit plans or directly by insurance 
companies, and as a benefit for holders of some credit cards, and 
employee benefit plans.. 
 
Only travel insurance promoted by financial institutions and sold by 
persons selling or arranging for travel constitute the incidental 
selling of travel insurance as contemplated by the Consultation 
Paper.   


 
(c) Travel Insurance Not One Product 


Travel insurance is not one product nor does it serve one market.  
Travel insurance is a range of products to provide coverage for the 
diverse needs of travelers.  Available coverages include: 


o Trip cancellation and interruption, flight delay 
o Emergency medical  
o Baggage delay, loss, theft and damage 
o Accidental death and disability  
o Car rental damage or theft 


 
Travel insurance can be purchased for one specific trip, to top up 
another coverage; or for a period of time (often one year) for 
multiple trips during that period.  Travel insurance can be for short 
trips or for trips of long duration and older ages targeted at, the 
“snowbird4”.  


                                                 
3 An incidental seller of insurance is a person who, in pursuing activities in a field other than 
insurance, offers, as an accessory, for an insurer, an insurance product which relates solely to 
goods sold or services offered by the person or secures a client’s enrolment in respect of such an 
insurance product  
 
4 “Snowbird” means a person travelling outside their province or territory of residence on trips 
over 30 days taken by a Canadian 55 years of age and older. 
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In some instances, typically for Snowbirds, the purchase of travel 
insurance takes place some time before departure from Canada. 
There is time for considered and comparative shopping.  In other 
instances, the purchase is proximate to the time of departure and 
there is less time for considered and comparative shopping.  
 
Some Canadians and their dependents have travel insurance as a 
optional or built-in supplement to their employer’s contracted group 
health insurance plan.  
 
It is common to require completion of detailed medical 
questionnaires that are used for underwriting and rating purposes.  
In some instance, travel for short duration trips is provided without 
any individual assessment of risk, particularly as a benefit to credit 
card holders. 


 
(d) Pre-Existing Condition Exclusions 


Travel insurance does typically contain exclusions for pre-existing 
conditions (“pre-ex”).  However, in recent years the Canadian travel 
insurance industry has moved away from a general pre-ex to a pre-
ex that only excludes conditions which are not stable and 
controlled5 prior to departure.  THIA’s membership has taken action 
to significantly narrow an exclusionary aspect of travel insurance. 


 
3. THIA Commentary on Specific Issues Identified in the Consultation 


Paper 


The following issues were identified in the Consultation Paper: (a) Suitability and 
Documentation; (b) Application Forms and Policy Wording (c) Post Claim 
Underwriting; (d) Pre-Existing Conditions Exclusions; (e)Potential Conflicts of 
Interest; (e) Training & Supervision; (f) Disclosure Requirements; (g) Statistical 
Information.  THIA provides the following general comments on these issues as 
they relate to travel insurance. 
 


(a) Suitability  
 
The Incidental Selling of Insurance Working Group (“ISI WG”) that produced the 
Consultation Paper expressed a variety of concerns related to suitability and 
documentation: (i) Consumers may pay for a product they do not need; (ii) there 
may a gap in expectation at the time of claim; (iii) consumers may pay for a 
product under which they could never make a claim; (iv) Consumers may not 
have enough information to self-assess; (v) the sales channel may be 


                                                 
5 “Stable and Controlled” typically means that the medical condition is not worsening and there 
has been no alteration in any medication for the condition or its usage or dosage, nor any 
treatment (as defined in this policy), prescribed or recommended by a Physician (as defined in 
this policy), or received, within the period specified in this policy before the trip in question. 


 5







inappropriate to self-assessment; (vi) consumers may not be focused on their 
insurance needs at the time they are making travel arrangements; and (vii) some 
sort of needs analysis should accompany the decision to purchase insurance 
even if the purchase is through an incidental channel. 
 
All Canadians need travel insurance when they travel outside this country.  In 
THIA’s view, all travelling Canadians should have travel insurance, and too many 
Canadians still travel outside Canada, without some form of coverage.  The issue 
of suitability relates to which travel insurance coverage to buy, rather than 
whether to buy travel insurance at all.   
 
Of the concerns set out in this section of the Consultation Paper, the potential for 
a gap in expectation at the time of claim is the one that is most germane to travel 
insurance.  THIA’s membership continually works to avoid such expectation 
gaps.  The best way to manage these gaps in expectations, the following: 
• plain language, consumer-focused materials and information about;  


• the types of insurance options available for travellers  
• benefits, limitations and exclusions of each product option 
• the number to call for more information or clarification. 


• development and delivery of training and materials for sellers of travel 
insurance to help consumers understand their needs, products available, and  
to be able to answer consumer questions about the insurance product 
benefits, limitations and exclusions. 


• proper disclosure as outlined below in our response to (d) Proper Disclosure 
of ERLs in Plain Language 


 
(b) Group Insurance Issues 


 
The ISI WG also commented that consumers insured under a policy of group 
insurance, may not have easy access to all the relevant terms and conditions of 
coverage.  In all instances where travel insurance is provided under a group 
insurance policy, all the relevant terms, conditions, exclusions and limitations and 
other provisions which relate to coverage must be, by law, in the certificate and in 
the hands of the consumer.  More and more insurers have adopted group 
policies that incorporate the certificate of insurance into the group policy as a 
schedule, leaving the body of the group policy for matters between the group 
policyholder and the insurer and thereby avoiding any inconsistencies.   
 


(c) Application Forms and Policy Wording  
 


The ISI WG expressed a variety of concerns related to application forms and 
policy wording: (i)  There may be few qualification questions asked; (ii) eligibility 
criteria are in the policy and formulated as exclusions, restrictions and limitations 
(“ERL”) so that consumers must self-assess their eligibility for coverage based on 
the policy wording; (iii) policy wording may be difficult to understand; (iv) 
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consumers may not understand the importance of certain information they 
disclose, or fail to disclose, when filling out applications.  
 
Typically, travel insurance for Snowbirds and other long-term travellers requires 
completion of a medical questionnaire or qualification questions. Health 
questions on the application may relate to eligibility, premium, or both.  
Accordingly, many of the ISI WG concerns expressed in this Section are not 
relevant to travel insurance in the long-trip market.   
 
THIA members typically construct their applications for insurance in this market 
segment so that the implications of misrepresentation are made clear to 
consumers.   For short-trip travel insurance, insurance vendors such as travel 
agents are trained to ask questions to tailor the product to the consumer’s needs 
and to explain coverage. 
 
The streamlined application process allows for instant issue without any delay in 
the start of coverage, which is particularly important to trip cancellation coverage, 
a typical component of many travel insurance plans, particularly those sold 
through travel agents. 
 
This underwriting approach allows Canadian to purchase travel insurance 
promptly and affordably. 
 
Some carriers offer a fully underwritten product for consumers in poor health who 
are otherwise ineligible for a standard product.  These are relatively high cost 
products but are available to those who would otherwise be ineligible to buy a 
product that targets a healthier, lower risk market. 
 
Pre-trip medical underwriting of travel insurance would significantly increase the 
cost of coverage and it would undoubtedly delay coverage to an impractical 
degree in many cases.  Purchasers are encouraged to take the medical 
underwriting questionnaire to their physician, who of course is better able to 
clarify their patient’s medical conditions than an insurance vendor.  With that in 
mind, THIA does not agree that exhaustive pre-trip medical underwriting would 
benefit consumers.  Rather, THIA agrees that it is necessary and advisable to 
provide up-front, plain language disclosure, easy to understand questions and 
the opportunity to clarify directly with the insurer any question the applicant may 
have regarding the coverage being considered.  


 
(d) Proper Disclosure of ERLs in Plain Language 
 


The ISI WG is concerned that ERLs are sometimes beyond the comprehension 
of the average consumer; can be difficult to locate in the policy; and that their 
relevance to insurability is not understood by the average consumer. 
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THIA agrees that it is essential that policy must contain simple language that is 
easy to read and understand.  The CHLIA guidelines promote the prominent 
placement at the beginning of the policy of the following: 
 


IMPORTANT NOTICE—PLEASE READ CAREFULLY   
 
• Travel insurance is designed to cover losses arising from sudden and 


unforeseeable circumstances.  It is important that you read and 
understand your policy before you travel as your coverage may be 
subject to certain limitations or exclusions. 


• A pre-existing exclusion may apply to medical conditions and/or 
symptoms that existed prior to your trip. Check to see how this applies 
in your policy and how it relates to your departure date, date of 
purchase or effective date. 


• In the event of an accident, injury or sickness, your prior medical 
history may be reviewed when a claim is reported. 


• If your policy provides travel assistance, you may be required to notify 
the designated assistance company prior to treatment.  Your policy 
may limit benefits should you not contact the assistance company 
within a specified time period. 


 
Some insurers have chosen to be more specific and instead of speaking to the 
possibility of certain terms (i.e. “…as your coverage may be subject to certain 
limitations or exclusions”), this IMPORTANT NOTICE is amended to be more 
emphatic (i.e. “…as your coverage is subject to certain limitations or exclusions”. 
 
THIA agrees that simple, plain language is essential, that the policy needs to be 
organized so that the exclusions, restrictions and limitations should be easily 
found and understood. 
 
Also, as stated earlier, THIA members typically construct their applications for 
insurance so that the implications of misrepresentation either with respect to 
eligibility or the calculation of premium rates is clarified to the consumer.  Again, 
this message must be presented in plain and simple language in the application 
and repeated, as appropriate, in the policy.    


 
(e) Post Claim Underwriting 
 


The ISI WG expressed a variety of concerns related to post claim underwriting 
(“PCU”):  (i) With PCU, basic eligibility is assessed only after a loss has occurred 
and so the consumer may not know that he or she was not covered until after a 
claim is filed; (ii) there is no investigation of the consumer’s medical history, even 
though the answers to some medical questions may invalidate the insurance; 
and (iii) consumer’s may be deprived of the opportunity to seek an alternative 
coverage.  
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In the field of travel insurance, the truth of answers given by applicants to the 
health questions are reviewed at the time of claim.  If the answers provided are 
true, the policy is in effect.  If the answers are untrue, the policy may be void or 
voidable.  This is a common and important practice in the field of travel 
insurance. 
 
THIA acknowledges that the practice of verifying the truth of application answers 
at the time of claim can cause expectation gaps in some instances.  However, for 
the reasons set out above, more complete pre-sale medical underwriting is not 
practical from both a time and cost perspective.  Consumers are provided with 
toll free numbers so that they can consult the insurer if they are unsure as to how 
to proceed.  Up-front plain language warnings that emphasize the importance of 
providing truthful and accurate answers and which emphasize the implications of 
false or incomplete answers is critical to setting expectations and avoiding gaps.  
Applicants are encouraged to consult with their physician if there is any doubt 
about their answer to any question.   


 
(f) Pre-Existing Conditions Exclusions  
 


The ISI WG expressed a variety of concerns related to the exclusions pertaining 
to pre-existing medical conditions, which are typically included in most travel 
insurance policies. 
 
THIA agrees with the ISI WG’s comment that using pre-existing conditions 
exclusions to limit a policy’s coverage is a valid insurance practice. Pre-ex 
clauses are common in all travel insurance products, not only those distributed 
by incidental sellers of travel insurance.   
 
Although there may be a perception that this type of exclusion can be overused, 
the current overwhelming industry practice is to provide proper disclosure and 
plain language which are critical to assisting consumers in making an informed 
decision.   We also note that the typical travel insurance policy contains a narrow 
pre-ex medical exclusion generally limiting the scope of the exclusion to those 
conditions that are not stable and controlled in the period immediately prior to the 
effective date.   Courts interpret pre-ex narrowly, a fact that insurers bear in mind 
when assessing claims.   
 


(g) Potential Conflicts of Interest 
 
The ISI WG expressed concern about conflicts of interest.  This issue is not 
unique to incidental sales of insurance; it could arise with any vendor.  However, 
there is no evidence to suggest that potential or actual conflicts of interest are 
overriding the priority of consumers’ interests or causing unsuitable products to 
be purchased by consumers. 
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THIA agrees that where such conflicts or potential conflicts exist they must be 
disclosed and must not operate to subordinate the consumer’s interest or result 
in the sale of unsuitable insurance.  
 


(h) Disclosure Requirements  


The ISI WG indicates that in order to make appropriate decisions, consumers 
must have access to all the information required to self-assess suitability, to 
evaluate the actual or potential conflicts of interest and to consider the impact of 
PCU and pre-existing conditions exclusions on their coverage.  THIA and its 
members agree and THIA as an organization devotes its resources to developing 
standards of conduct in this regard.  THIA’s detailed view on these standards is 
discussed in further detail below.  THIA also recognizes that travel insurers train 
the incidental sellers of their products and provide client-facing literature 
regarding coverage benefits, limitations and exclusions that is easy to 
understand.  


However, THIA wishes to suggest that a one-size fits-all stipulated approach to 
disclosure may not be appropriate to travel insurance, which is not one product 
serving one market through one channel.  In all cases the insurer must 
understand the method of selling (for instance, over the internet, or through a 
sales representative) in the distribution channel then produce scripting and/or 
develop and deliver training and materials to support informed consumer choice .  
The information and training must be targeted to the channel, easy to understand 
and continuously updated to reflect the needs of consumers who purchase 
coverage in that channel.  Insurers must also make clearly available to would-be 
customers and actual purchasers alike, toll-free numbers to answer specific client 
inquiries or concerns. 


(i) Industry Guidelines 


In addition to the suggestions above, since travel insurance is not one product 
serving one market sold through one uniform channel, any guidelines or 
requirements regarding disclosure need to be flexible and principle-based, 
bringing to the attention of the consumer those disclosures that are the most 
important to consumers: (i) the emergency nature of the coverage which 
Canadians, used to a domestic universal health insurance system, could 
misunderstand; (ii) any exclusions and limitations related to pre-existing medical 
conditions and the meaning of stable and controlled; (iii) the importance of 
accuracy in answering questions on the application for insurance, regardless of 
whether the questions relate to eligibility or the calculation of premium rates; and 
(iv) the consequences to consumers if they are not accurate. In addition, 
consumers must be responsible for being informed about their health.  But, if 
they are unsure of their answers to any questions about their health status, they 
must be advised to consult with their physician. If they have any concerns about 
the coverage they are considering or have purchased, the insurer must include a 


 10







toll-free number in the policy or application that consumers can call if they have 
any inquiry.  In addition, consumers must bear some responsibility for knowing 
what coverage they already have (i.e. group, credit card, etc) and reading the 
insurance coverage benefits, exclusions and limitations in any policy they 
purchased.   


Consistent with THIA’s mandate, THIA is currently considering adopting some 
recommendations regarding best practices that will address important disclosure 
issues (as listed in the preceding paragraph).  Proposed best practices are in 
draft and will be presented to the THIA members at THIA’s annual general 
meeting in the Fall. 


(j) Training & Supervision 


THIA’s mission includes developing standards of conduct and to promote 
professional and public education, relevant to the providers of travel health 
insurance operating in Canada.  Accordingly, THIA agrees that the sellers of 
travel insurance should have sufficient product knowledge to provide accurate 
and complete information about the product they sell or at the very least, be able 
to direct consumers to someone who has that appropriate knowledge to assist 
the consumer in the selection of coverage and if applicable, purchasing process. 


However, THIA notes that there is little evidence to suggest that the travel 
insurance industry and the incidental sellers of travel insurance lack appropriate 
expertise and suffer from insufficient product knowledge.   


THIA notes the ISI WG’s commentary on the licensing and examination models 
for travel insurance in effect in some provinces.  THIA does not agree that these 
models are more effective than any other model as it pertains to consumer 
protection.  Further, insurance licensing for travel insurance in this country varies 
significantly from jurisdiction to jurisdiction. Travel agents benefit from an 
exemption or restricted license in some jurisdictions or require a travel-specific 
licence in others.  Licensed insurance intermediaries can sell travel insurance in 
some jurisdictions if they hold an accident and sickness licence, in others they 
need both an accident and sickness and general insurance licence and in still 
others, a specific examination and travel insurance class licence is required.  The 
diversity in licensing requirements is so great that licensing compliance in the 
industry is difficult, if not impossible to achieve.   


Travel insurers are accountable for the actions of those who sell their products 
and take responsibility for their proper training and knowledge and for ensuring 
the integrity of the sales process. Insurers constantly work with travel agencies 
and travel agents to educate staff about a relaunched product, to educate new 
staff, to enhance the knowledge of experienced staff.  This could involve one-on-
one training as well as group sessions. Insurers have staff dedicated to this 
training process and available to answer any questions any sales distributor may 
have.   
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THIA plays an important role in this regard by facilitating an exchange of 
information between industry participants and in providing continuing education 
at its annual travel insurance conference and annual general meeting. 


In light of this, THIA submits that more formalized instructions and examinations 
are not required.    However, if there were to be a requirement imposed in this 
regard, as the leading travel insurance organization in Canada, THIA is a willing 
and the most representative resource for the development of uniform 
accreditation requirements. 


(k) Availability of Statistical Information 
 
THIA of course believes that statistical information is important and to the extent 
that the tracking of this information is feasible and commercially practical, it 
would be useful and appropriate to track complaints from all sales distribution 
channels related to travel insurance. Many THIA members already do this by 
choice and know it to be good business practice.  Additionally, this information 
may provide the industry with a performance measurement and credible data or 
information with which to respond to anecdotal information or media publicity 
about what THIA members believe to be isolated and unfortunate instances of 
consumer dissatisfaction.   
 
Regardless of the reason for collecting statistical information, in order to avoid 
the struggle associated with any lack of uniformity in the laws, regulations, 
guidelines and requirements, uniformity of approach in all provinces and 
territories is critical to effective compliance without unnecessary burden. 
 
 
4. THIA Commentary on Specific Question Posed in the Consultation 


Paper 


(a) Exclusions, Restrictions and Limitations (“ERL”)  
 
The following questions were specifically set out in the Consultation Paper as 
they relate to exclusions, restrictions and limitations. While many of these 
questions have been addressed in our earlier commentary, THIA is pleased to 
provide the following responses: 


  
 1. Other than through the application form, are there other ways to ensure 
 adequate consumer disclosure?  
 
There are many ways in which proper disclosure of ERL’s can be attained in the 
field of travel insurance.  As travel insurance is not one product for one market 
sold through one channel, the manner in which disclosure is made should not be 
strictly stipulated.  It will depend on the channel, the product and the business 
model.  For example, the purchase of travel insurance over the phone would 
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require the disclosures to be read to the caller whereas a web-based application 
would require prompting of the applicant to verify that the disclosures were read 
and understood.  While disclosure is essential, it would be equally important to 
avoid over-disclosure that can cloud the issues most important to consumers of 
travel insurance.  THIA firmly supports the need for clear, easy to understand 
consumer information and supporting materials. 
 
 2. Should insurers be required to assess eligibility for coverage more extensively, 
 and how long should insurers have to assess eligibility?  
 
For the reasons set out above and given the need to ensure that Canadians who 
travel abroad can and do get affordable travel insurance coverage, a more 
extensive review of eligibility is not feasible. It is difficult to imagine how this 
would work to the benefit of consumers in the field of travel insurance when 
many covered trips are of short duration.  Clear marketing materials, consumer 
education at the time of sale and easy access to ask additional questions about 
their personal circumstances support informed purchase by consumers. Public 
education programs can also provide consumers with information about travel 
insurance well in advance of particular trips. 
  
Private sector privacy law has made it a lengthy and difficult process to obtain 
confirming health information from the health care sector. We do not see in 
practice how this could work as many travellers would be back in their province 
of residence before the assessment of eligibility is complete  
 
In addition travel insurance often provides coverage for situations where it is not 
the health status of the insured person that results in the claim for benefits, but 
rather the ill-health or death of a family member, friend or other person that leads 
to cancellation or interruption of a trip.   
  
 3. If post-claim underwriting was deemed acceptable in specific situations, how 
 should consumers be informed of it? 
  
THIA is currently considering a recommendation as to a best practice for its 
members in this regard.  Post claims underwriting, as defined by the working 
group, is absolutely necessary in the field of travel insurance, as in many other 
insurance sectors, in order to keep the product affordable and readily available6.  
Therefore, the existence of post claim underwriting must be addressed through 
information provided to the consumer at the time of purchase, disclosure, in plain 
language and not by restricting or abolishing its use.   
 
This disclosure can take place at or before the time of application or as a warning 
in the context of the policy document, whichever is most appropriate to the 
circumstances. The disclosure will address that a misrepresentation that is 


                                                 
6 More fulsome underwriting might also detract from the consumer’s opportunity to comparison shop as a 
underwriting will take time before a decision can be made and communicated to the consumer.   
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material to the insurance renders the insurance void; the insurer may wait to 
investigate the information provided in the application until a claim arises; 
consumers may not find out that coverage is void unless and until a claim arises; 
and that this is the case even if a misrepresented or concealed fact is about a 
condition or symptom unrelated to any subsequent claim, even if the concealed 
or misrepresented fact is only relevant to the calculation of the premium paid.   
 
Consumers are and will be provided with toll free numbers so that they can 
consult the insurer if they do not understand or if they have concerns other than 
those set out above.  These numbers typically are provided in a number of 
locations including marketing material, application forms and the policy document 
to ensure ready availability and easy access to the insurer. In addition, insurers 
include website addresses where applicants can find copies of travel insurance 
policies offered by the insured, FAQs, and email contact information. 
  
 4. How should ERLs applicable to group insurance policies be disclosed to 
 consumers?  


  
For the reasons we have set out above, the ERLs in group travel insurance 
should be dealt with in the same manner as for individual insurance.  Coverage 
terms in consumer documents must be the same as those in the Master Policy. 
Depending on the product it would be important to highlight (i) the emergency 
nature of the coverage; (ii) the exclusions related to pre-existing medical 
conditions ; (iii) the importance of the consumer being accurate in answering 
questions on the application for insurance; and (iv) the consequences to 
consumers if they are do not accurately answer any questions about their health. 
 


(b) Managing Potential Conflicts of Interest  
  
 5. What is the most effective way to disclose any potential conflicts of 


interest? 
  


There is little evidence to suggest that conflicts of interests commonly exist in the 
travel insurance industry or exist to the detriment of the consumers of travel 
insurance.   
 
We note the ISI WG commentary on the quoting of net rates.  In the experience 
of the THIA membership the practice is not common place. As travel insurance is 
sold in a very competitive and vibrant market in Canada, this competitive market 
insures that travel insurance premiums are comparable and competitive..   
 


(c) Role and Responsibilities of Incidental Sellers and Insurers  
  


6. What is the most effective mechanism for ensuring an appropriate level 
of product knowledge by sellers?  
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In addition to our comments above effective mechanisms could and, in practice, 
do include: 
 
• active training of incidental sellers of travel insurance by the insurer in 


advance of any re-launch of a product; 
• periodic training of new and experienced sales staff; 
• ensuring that the disclosures most important to the consumer (as highlighted 


in a previous section) are an important component of training of incidental 
sellers of travel insurance and that they have, and can reference same, in the 
pertinent  marketing material, policies and applications that a 
consumer/applicant will receive; 


• Provide coverage summaries so that the general information about plans can 
be easily reviewed by the consumer so that they can compare against any 
coverage they may already have. 


 
 7. Are consumers in a position to be adequately informed about their 


decision to purchase ISI products? Consumers may rely on information 
provided by ISI sellers to make these decisions. What form of regulatory 
environment would be the most appropriate to enforce acceptable 
standards of practice?  


 
Many travel insurance purchasers are very well informed about travel insurance 
and comparative shop extensively.  Travel agents, who are a vital source of 
information about travel insurance products, benefits and limitations, are trained 
by the insurer to be able to inform consumers about their insurance purchase.   
 
A particularly informed group of consumers are those Canadians who are termed 
Snowbirds  These consumers study the marketplace offerings, rates, pre-existing 
conditions to insure they purchase the product that meets their needs. Given the 
paucity of claims litigation that has arisen in the field of travel insurance, we 
speculate that the attention that is sometimes focused on travel insurance is the 
result of media attention and the dramatic circumstances that can ensue when 
Canadians get in trouble traveling abroad.   
 
We believe that the current regulatory environment 7 functions very well and we 
do not perceive the need for further regulation.  We do believe that provincial 
efforts in this regard would be well spent on educating the Canadian public on 
the need for travel insurance when travelling abroad.  This type of educational 
campaign could also include an explanation of some of the key issues of 
importance to travel insurance purchasers: (i) the emergency nature of the 
coverage; ii) the pre-ex; (iii) the importance of the consumer being accurate in 
answering questions on the application for insurance; and (iv) the consequences 
to a consumer if they are not accurate. 


                                                 
7 Other than the lack of uniformity of the various licensing requirements. 
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THIA has over the past year issued press releases cautioning consumers of the 
perils of travelling without coverage and advising consumers of the need for 
travel insurance to be financially protected against unforeseen medical costs that 
might occur during the trip or that may cause one to cancel a trip.  With a 
mandate to promote public education about travel insurance, THIA is currently 
considering an advertising campaign that could assist consumers with 
understanding why buy travel insurance, what to buy? how to buy it/not buy it; 
risks of non-disclosure, etc.  Insurers have also issued advertisements that 
describe various scenarios that depict the financial consequence of travelling 
without adequate coverage.  In addition, Canadian federal and provincial governments 
issue statements strongly advise the purchase of additional health insurance every time 
you leave Canada.    


8. Should ISI sellers be subject to supervision by the insurers? If not, by 
whom? 


 
For reasons stated in earlier commentary, we do not think that licensing is 
required or will add to consumer protection.  Insurers are already responsible and 
potentially liable under the common law for errors by their sales agents and 
others who distribute their policies or enroll group insureds.  Further, as travel 
insurance is not one product, sold to one market, in one channel, we think it will 
be difficult to find a one-size fits all solution.  Clear and concise disclosure about 
the things that matter to a specific consumer in that consumer’s specific 
circumstances are what is needed, and for the most part, this is being done.  As 
insurers view themselves as responsible for those who are authorized to sell their 
product, insurers are already vigilant.  Further, the industry as a whole is intent 
on developing best practices for its own industry participants that are flexible but 
which address the unique needs of the travel insurance consumer. 
 


(d) Availability of Statistical Information  
  
 9. What is the best way for insurers to report information pertaining specifically to 


ISI?  
 
Travel insurance is quite distinct from creditor insurance and statistics pertaining 
to creditor insurance should be separated from travel insurance statistics.  
Further, travel insurance is sold both through incidental and other channels.  
Accordingly, it does not make sense to collect information about incidental selling 
or to forget that travel insurance includes many products, targeted at different 
markets and sold in different channels.   
 


10. What challenges would insurers face in having to comply with a new 
reporting requirement pertaining specifically to ISI?  


 
In addition to previous comments, THIA puts forward the following position. 
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Assuming that reporting is necessary to accountability which is applicable to any 
part of management, any new reporting requirements must 
• be implemented to strengthen accountability ; 
• improve the management of accountability relationships (with the 


regulator, the seller, the consumer) 
• review existing reporting processes and mechanisms, in order to: 


o standardize the collection and reporting of information 
o ensure that the information collected and reported is valid and 


accurate, and involves insurers in its development and 
interpretation 


 
Furthermore, in order to collect and report information, the performance 
expectation will need to be articulated; the performance expectation will need to 
be scalable, efficient, aligned with audience needs, comprehensive, of interest 
and useful.  The burden of collection cannot be greater than the value of the data 
collected.  As well, the process of reporting must be effective and must be 
collected to improve performance and those reporting must have the capacity to 
improve performance. 
 
5. Conclusion 


In conclusion, we emphasize the following: 
• Travel insurance is not one product, targeted at one market and sold in one 


channel or solely in an incidental fashion;  
• A one size fits all stipulated regulatory approach is unlikely to add to 


consumer protection; 
• Travel insurance sold through ISIs (particularly travel agents) is designed to 


be accessible, convenient, and streamlined; designed bearing in mind the 
benefit a consumer would associate with the product to which its sale is 
incidental; and provides coverage which the consumer may, otherwise, not 
seek or be eligible to purchase. 


• Insurers focus on training and supervision of those ISIs (particularly travel 
agents whom they have contracted) who sell their travel insurance products 
so that they might assist the consumer with a knowledge and understanding 
of the application process and policy. 


• Appropriate disclosure is essential to managing the key issues of importance 
to travel insurance consumers; (i) The emergency nature of the coverage; (ii) 
the pre-ex; (iii) the importance of the consumer being accurate in answering 
questions on the application for insurance; and (iv) the consequences to a 
consumer if they are not accurate in their answers;  


• Additional reporting is unnecessary without standardization and relevance 
and economy. 


 
THIA’s membership is grateful for the opportunity to provide commentary in 
response to the Consultation Paper.  THIA is pleased to provide and assist the 
ISI WG as needed to complete its consultation and analysis in so far as it relates 
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to travel insurance. THIA representatives would be pleased to meet with the ISI 
WG and to answer any questions that have arisen. 
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