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The Canadian Council of Insurance Regulators (CCIR) isissuing this discusson
paper on privilege and whistle-blower protection, two aspects of risk-based
regulation. The privilege isfor documents related to self-assessments. CCIR
welcomes the comments, suggestions and ideas from stakeholders regarding the
matters considered in this paper. This paper can be found on the CCIR s web site
al www.ccir-ccrra.org.

A working group of the CCIR is undertaking this work to determine whether
recommendations should be made to provide for privilege and whistle-blower

g%ﬁiii?gf protection. If recommendations are made by the working group and adopted by
Insurance CCIR, each province and territory would decide whether to implement them. It
Regulators has been determined that the implementation of privilege and whistle-blower
_ protection would require legidation.
Consell
canadien . ..
des responsables Written submissions should be forwarded to:
dela
réglementation Mrs. Carol Shevlin
d’ assurance Policy Manager (A)
CCIR Secretariat
5160 Y onge Street, Box 85
17" Floor

Toronto, Ontario M2N 6L9

E-mal: cdr-ccrra@fsco.gov.on.ca

Technica questions about the paper can be addressed to the working group by
contacting Paul Braithwaite at E-mail:  pbraithw@fsco.gov.on.ca

Welook forward to receiving your submissions by February 28, 2006. Electronic
copies of submissions would be preferred. Please note that CCIR intends to make
the submissions received publicly available. The submissonswill be posted to the
CCIR web ste at the end of the submission period. If you indicate that you do not
want your submission or specific parts of your submission made public, we will
treat the submission, or the designated parts, as confidentid to the limited extent
permitted by law.

Please note the contents of this paper should not be construed asthe official position
of any provincial, territorial or federal government or agency.
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INTRODUCTION

The Canadian Council of Insurance Regulators (CCIR) is seeking stakeholder
views on a limited privilege and whigle-blower protection. Privilege means tha
documents created in the process of an insurer risk sdf-assessment would not be
required to be produced in civil litigation. The whistle-blower protection is to
protect persons who volunteer information about an insurer, insurance agent,
insurance broker or insurance adjuster engaged in wrongdoing or who inform the
regulator of a person or entity that should be licensed but is not.

Statutory privilege is being conddered as a means to promote compliance with
market conduct standards by supporting self-assessments. Regulators consder
that the monitoring by a company of its own operations (self-assessment) reduces
the risk of noncompliance by the company. Regulators may dso require
companies to complete and submit mandatory self-assessments.

This paper will firgt focus on privilege and then on whistle-blower protection.
RISK-BASED REGULATION AND SELF-ASSESSMENTS
General

Regulators have been looking a methods to undertake risk-based regulation. A
risk-based sysem of regulation can achieve the desred levd of consumer
protection with fewer regulatory resources than the traditiond sysem. A risk-
based sysem does this by providing more supervisory dtention to higher risk
companies and less to low risk companies. In a risk-based system of insurance
regulation, regulators aso encourage insurers to voluntarily introduce good
governance practices that reduce insurers risk of non-compliance.

Good Governance— Insurer Use of Sealf-Assessment | nfor mation

For good corporate governance to reduce the risk of non-compliance, insurers
must establish policies and procedures that support compliance or best practices.
However, this is not sufficient. Regulators also expect that directors and officers
will know whether these policies and procedures are actudly being followed and
results achieved. Sdf-assessment exercises, voluntarily undertaken, for internd
operational purposes, conditute an effective method of responding to this
governance need. Where practices are not in compliance, do not meet company-
st slandards or do not achieve the expected results, appropriate changes should
be made.
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2.3  Regulator Use of Voluntarily Collected Self-Assessment | nfor mation
Regulators can use the information from sdf-assessments, complaints information
and information from regulator surveys to determine which companies represent a
higher risk of non-compliance so that regulatory resources will be deployed
accordingly.

24  Regulator-Mandated Self-Assessments

Regulators have begun usng mandatory self-assessments for market conduct

g%ﬁi‘if‘gf examinaions. Sdf-assessments with appropriate checks could minimize the
Insurance regulatory resources used in examinations of insurance companies. On anationa
Regulators scae, mandatory sdlf-assessment was used in one recent CCIR project.

Sa?]nﬂén 25 Need for Privilege

des responsables

dela _ Regulators came to redlize from insurer representatives comments that the
reglementation completion of voluntary or mandatory self-assessments could be negatively

d assurance afected by the potentia for self-assessment information to be used in civil actions

agang insurers. Representative Canadian insurers have confirmed that behavior
is affected by condderations of litigation, particularly in regard to making
decisions on whether and how to do voluntary sdlf-assessments. Regulators do
not want the litigation process to adversaly affect public protection through a risk-
based regulatory system. Privilegeisintended to promote the effective and
economica use of sdif-assessments as part of a risk-based system of regulation.

In the United States, sx sates have introduced privilege to protect insurance sdlf-
assessment information arising from voluntary self- assessments. (Mandatory sdif-
assessments have not been introduced as anorma part of the regulatory system in
the United States,) At least two Canadian jurisdictions, Ontario and
Saskatchewan, have privilege that protects against access to information
generated by those a a hospitd or other hedth facility who assess the qudity of
care and sarvices at their own ingtitution (See Appendix ).

3. PRIVILEGE MODEL

The privilege model being consdered is contained in Appendix 1l. Certain
aspects of the model are described below.

31 Documents Affected

The privilege would gpply to documents generated as aresult of an evauation,
assessment, audit, ingpection or investigation conducted by an insurance company
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ether voluntarily or at the request of aregulatory authority for the purpose of
identifying or preventing non-compliance with, or promoting compliance with,
datutes, regulations and regulatory guidelines.

Documents resulting from review exercises undertaken in regard to industry,
company or professond standards, would aso be privileged. Asnoted earlier, a
risk-based system of regulation is intended to encourage good governance that
promotes both compliance and the adoption of best practices. If self-assessments
are undertaken in regard to company standards that are based on best practices,
this will promote compliance with legidated requirements because best practices
generdly exceed regulatory requirements.

If documents are generated by outside consultants retained to undertake an
assessment on behdf of the insurer, such documents would also be privileged.

Documentsin Possession of Regulator and in Possession of Insurer

Privilege is being condgdered for insurer sdf-assessment documents whether in
the possession of the insurer or the regulator. Unless the documents are protected
by privilege in the possesson of both, a person seeking the documents would be
able to go to the entity holding the documents without privilege protection and
seek access through a court order.

There are two ways that can be used to seek information in the possesson of a
regulator: through an access to information request under freedom of information
and protection of privacy legidation or by seeking a court order for production.

In regard to an access request under freedom of information and protection of
privecy legidation, the privilege under condderation is not intended to over-ride
the right that a person has currently to obtain information through a freedom of
information request.  However, across the country there is dready Sgnificant
protection for sdf-assessment information in the event of such a requed.
Regardless of the jurisdiction, if production of a document in the possesson of a
regulator is sought by way of a court order, a court can order its production after
finding that the document is relevant to the court case and medts certain other
criteria. - Privilege is intended to address this Stuation. If sdlf-assessment
information is sought by way of a cout order, the Satutory privilege under
congderation would be taken into account by the judge.
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Effect of Release of Information

In regard to a privileged document, the legidation should be clear that the reease
of the information to another person, including a person acting on behdf of the
insurance company with respect to the sdf-assessment or to a regulator, whether
voluntarily or pursuant to law, does not waive the privilege.

Type of Proceedings for Which Documents Privileged

The privilege would preclude the discovery and admisson of sdf-assessment
information in  adminidretive proceedings, except adminidrative proceedings
initisted by a regulator, and in civil proceedings. The privilege would not apply
in crimind or pend proceedings.

Regulators Release of Privileged Infor mation

Regulators would not be fettered by privilege if regulators wished to rdease sdf-
assessment information. Jurisdictions will have legidation which addresses the
rdlease of documents under government control, for example the legidation
referred to above relating to freedom of information and protection of privacy.

Impact on Regulators Investigation and Enfor cement Obligations

The privilege mode that is being conddered is not intended to impede, in any
way, a regulaor's ability to use information, privileged as a result of this
proposd, to investigate or take action againgt an insurer.

Impact on Partiesto Litigation

There should be no sgnificant impact on the information available to partiesin
comparison with the information available today. This is because there islittle
sdf-evaudive information available today. The increased regulatory use of self-
assessments in the future, ong with privilege, will creste much more of sdf-
evauative information, which, as noted, is not availabletoday. The factud
information upon which the salf-assessment conclusions are based would till be
avaladle.

DESCRIPTION OF WHISTLE-BLOWER PROTECTION
The Whistle-Blower
A whidle-blower is a person who has pertinent information about the wrong-

doing of a person or busness and who discloses that information to a regulator or
government body that can take action onit.
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Typeof Protection - Immunity

Whigle-blower protection would protect whistle-blowers againgt retdiation by
way of avil action for meking the disclosure  This is immunity from liability to

pay damages.

There are other types of retdiation. A whistle-blower might lose his or her
employment if employed by the wrongdoer. An agent or broker might lose his or
her contract with an insurer if disclosng information about an insurer wrongdoer.
Although these latter types of retdiaion can cause financid harm to the whidle-
blower, regulators are not consdering more than the provison of immunity. This
is the type of protection that is typicdly avalable in daiutes that include some
protection for whistle-blowers.

Restriction on Protection

The whigle-blower would not have protection againg a law suit if the information
provided was not provided in good faith.

Privilege In Addition to Immunity

The core of whistle-blower protection is to provide immunity to the whidtle-
blower s0 that the whistle-blower cannot be hed lidble in a civil action arisng out
of disclosure to the regulator. However, access to documents provided by the
whidle-blower might help to identify that person, if not dready identified. Once
identified, retdiation in the form of firing from employment could occur. There is
dso the posshility of harassment by being required to atend court and withstand
extendve and hodile questioning. To prevent the disclosure of identity or the
legd harassment, privilege is being consdered for the communication provided to
the regulator.

Typeof Material Provided by Whistle-Blower

The immunity being considered is in regad to any ord Saement or written
materid provided. The materid could be about any entity or person agangt whom
the insurance regulator can impose sanctions or could be any information relevant
to the obligations of the regulator.
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REASON FOR WHISTLE-BLOWER PROTECTION
Risk-Based Regulation

Whidle-blower protection is useful to a risk-based regulaory sysem. A whidtle-
blower is one source of information that can help determine whether an insurer is
hign-risk. The information provided by this person can not only show that a
company isahigh-risk company but aso that regulatory action should be taken.

Promoting Receipt of Information

Individuals can fear to come forward to provide information about an insurer’s
unfair or deceptive or financidly unsound practices because of the possbility of
retdiation. As in the case of sdf-assessments, some form of legd protection can
promote ddivery of this information. Whigle-blower protection is meant to
assg regulators in thelr respongbility to protect the consumer and to do this by
protecting those individuds who have information for the regulaor. It is being
conddered as a complement to privilege for insurer sdf-assessments.  Some
juridictions dready have some levd of whigtle-blower protection. The particular
references are contained in Appendix I11.
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APPENDIX | - EXAMPLE PRIVILEGE —HEALTH CARE

Ontario
Privilege is provided by:

Section 5 of the Quality of Care Information Protection Act

Canadian

Council of
Insurance
Regulators Privilege is provided by:

Saskatchewan

Sa?]nﬂ Ln Section 35.1 of the Saskatchewan Evidence Act

des responsables Section 58 of the Regional Health Services Act

dela
réglementation

d’ assurance
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APPENDIX Il —DISCUSSION MODEL WORDING FOR PRIVILEGE

"Insurance Compliance Sdf- Evauative Audit” means an evaudion, review,
assessment, audit, ingpection or investigation conducted by or on behdf of an
insurance company either voluntarily or at the request of aregulatory authority for
the purpose of identifying or preventing non-compliance with, or promoting
compliance with, Statutes, regulations, guiddines, or industry, company or
professona standards.

Canadian

ﬁ%ﬂ?;]lc%f "Insurance Compliance Self- Eva uative Audit Document™ means a document
Regulators prepared by, or on behdf of, an insurance company or aregulatory authority asa
Conseil result of or in connection with an Insurance Compliance Sdf- Evaudive Audit
canadien and includes the findings of an Insurance Compliance Self-Evauative Audit and
des responsables any response thereto.

dela

réglementation An Insurance Compliance Sdif- Evauative Audit Document is privileged

d’ assurance

information and is not discoverable, or admissble as evidence in any civil or
adminigtrative proceeding. No person or entity shal be required to give or
produce evidence relating to an Insurance Compliance Sdlf- Evaduative Audit or
any Insurance Compliance Sdf-Evduative Audit Document in any civil or
adminigtrative proceeding. This privilege does not apply to a proceeding
commenced againg the insurance company by a regulatory authority to which an
Insurance Compliance Sdf-Evauative Audit Document has been disclosed.

Disclosure of an Insurance Compliance Sdf- Evauative Audit Document to any
person under any circumstances, including to a person acting on behdf of an
insurance company with respect to the Insurance Compliance Sdlf- Evdudive
Audit, to the external auditor of the insurance company, to the board of directors
of the insurance company or acommittee thereof or to aregulatory authority,
whether voluntarily or pursuant to law, shal not congtitute awaiver of the
privilege with respect to any other person, regulatory authority, or other entity.

10
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APPENDIX 111 —EXISTING WHISTLE-BLOWER LEGISLATION

Jurisdiction L egislation Reference

Alberta No whistle-blower legidation

British Columbia S. 243, Financid Inditutions Act

Manitoba s. 375(2), Manitoba Insurance Act

New Brunswick s.7(2), Insurance Act

Newfoundland and L abrador S. 40, Insurance Adjusters, Agents and Brokers
Act. s. 90 Insurance Companies Act

Northwest Territories No whistle-blower legidation

Nova Scotia No whigtle-blower legidation

Nunavut No whigtle-blower legidation

Ontario S. 116 and s. 446, Insurance Act

Quebec s.16, Insurance Act

Prince Edward I1dand s. 350(2), Insurance Act

Saskatchewan s. 475.51(1), s. 475.6(2), Saskatchewan
Insurance Act

Y ukon S. 42, Insurance Act

1




